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A PROCEEDING HAS BEEN COMMENCED by the Applicant. The relief
claimed by the Applicant appears on the following page.

THIS APPLICATION will be heard by the Court at a time and place to be fixed by the
Judicial Administrator. Unless the Court orders otherwise, the place of hearing will be
as requested by the Applicant. The Applicant requests that this application be heard at
the Federal Court of Appeal in Vancouver, British Columbia.
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the application or to be served with any documents in the application, you or a solicitor
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notice of application.

Copies of the Federal Courts Rules, information concerning the local offices of the
Court and other necessary information may be obtained on request to the Administrator
of this Court at Ottawa (telephone 613-992-4238) or at any local office.
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Address of (\71 |
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TO: CANADIAN TRANSPORTATION AGENCY
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APPLICATION

This is an application for judicial review pursuant to section 28 of the Federal Courts
Act in respect of two public statements issued on or about March 25,2020 by the Cana-
dian Transportation Agency [Agency], entitled “Statement on Vouchers” [Statement]
and the “Important Information for Travellers During COVID-19” page [COVID-19
Agency Page] that cites the Statement.

These public statements, individually or collectively, purport to provide an unsolicited
advance ruling on how the Agency will treat and rule upon complaints of passengers

about refunds from air carriers relating to the COVID-19 pandemic.
The Statement was issued without hearing the perspective of passengers whatsoever.

The Applicant makes application for:

1. a declaration that:

(a) the Agency’s Statement is not a decision, order, determination, or any

other ruling of the Agency and has no force or effect of law;

(b) the issuance of the Statement on or about March 235, 2020, referencing of
the Statement within the COVID-19 Agency Page,‘and the subsequent
distribution of those publications is contrary to the Agency’s own Code

of Conduct and/or gives rise to a reasonable apprehension of bias for:

1. the Agency as a whole, or

il. alternatively, the appointed members of the Agency who sup-

ported the Statement;

(©) further, the Agency, or alternatively the appointed members of the Agency
who supported the Statement, exceeded and/or lost its (their) jurisdic-
tion under the Canada Transportation Act, S.C. 1996, c. 10 to rule upon
any complaints of passengers about refunds from carriers relating to the
COVID-19 pandemic;




2. an interim order (ex-parte) that:

(a)

(b)

(©)

(d)

(2)

upon service of this Court’s interim order, the Agency shall promi-
nently post the interim clarification (below) at the top portion of both the
French and English versions of the “Statement on Vouchers” [Statement]
and the “Important Information for Travellers During COVID-19” page
[COVID-19 Agency Page] (both defined in paragraphs 11-12 of the
Notice of Application):

The Canadian Transportation Agency’s “Statement on
Vouchers” is not a decision, order, determination, or any
legal ruling of the Canadian Transportation Agency. It
does not have the force of law. The “Statement on Vouch-
ers” is currently pending judicial review by the Federal
Court of Appeal. This notice is posted by Order [insert
URL link to PDF of order] of the Federal Court of Ap-
peal.;

starting from the date of service of this Court’s interim order, the Agency
shall bring the above interim clarification to the attention of anyone that
contacts the Agency with a formal complaint and/or informal inquiry
regarding air carriers’ refusal to refund arising from the COVID-19 pan-

demic;

the Agency shall not issue any decision, order, determination, or any
other ruling with respect to refunds from air carriers in relation to the
COVID-19 pandemic; and

this interim order is valid for fourteen days from the date of service of
this Court’s interim order on the Agency, and may be renewed by the
Applicant under Rule 374(2);

an interlocutory order that:

the Agency shall forthwith completely remove the Statement from the
Agency’s website including any references to the Statement within the
COVID-19 Agency Page and substitute it with this Court’s interlocu-
tory order, or alternatively the order renewing the interim clarification
(subparagraph 2(a) above), until final disposition of the Application;
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(b) the interim orders in subparagraphs 1(b)-(c) above are maintained until

final disposition of the Application;

(©) the Agency shall forthwith communicate with persons that the Agency
has previously communicated with regarding the Statement and bring
those persons’ attention to this Court’s interlocutory order and the re-

moval or clarification of the Statement; and

(d)  the Agency shall forthwith communicate with air carriers under the
Agency’s jurisdiction, the Association of Canadian Travel Agencies,
and Travel Pulse and bring those persons’ attention to this Court’s in-

terlocutory order and the removal or clarification of the Statement;

a permanent order that:

(a) the Agency prominently post at the top portion of the COVID-19 Agency.
Page that the Agency’s Statement has been ordered to be removed by
this Court;

(b) - the Agency remove the Statement, and references to the Statement within
the COVID-19 Agency Page, from its website and replace the Statement
with a copy of this Court’s judgment;

(c) in the event the Agency receives any formal complaint or informal in-
quiry regarding air carriers’ refusal to refund in respect of the COVID-
19 pandemic, probmptly and prominently inform the complainant of this

Court’s judgment; and

(d)  the Agency, or alternatively the appointed members of the Agency who
supported the Statement, be enjoined from dealing with any complaints
involving air carriers’ refusal to refund passengers in respect of the
COVID-19 pandemic, and enjoined from issuing any decision, order,
determination or any other ruling with respect to refunds from air carri-
ers for the COVID-19 pandemic;

costs and/or reasonable out-of-pocket expenses of this Application; and
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6. such further and other relief or directions as the Applicant may request and this

Honourable Court deems just.

The grounds for the application are as follows:
A. Overview

1. The present Application challenges the illegality of the Canadian Transporta-
tion Agency’s Statement, which purports to provide an unsolicited advance rul-
ing in favour of air carriers without having heard the perspective of passengers
beforehand.

2. The Statement and the COVID-19 Agency Page preemptively suggest that the
Agency is leaning heavily towards permitting the issuance of vouchers in lieu
of refunds. They further suggest that the Agency will very likely dismiss pas-
sengers’ complaints to the Agency for air carriers’ failure to refund during the

COVID-19 pandemic, irrespective of the reason for flight cancellation.

3. Despite the Agency having already determined in a number of binding legal
decisions throughout the years that passengers have a fundamental right to a
refund in cases where the passengers could not travel for events outside of their
control, the Agency now purports to grant air carriers a blanket immunity from
the law via the Statement, without even first hearing passengers’ submissions

or perspective as to why a refund is mandated by law. This is inappropriate.

4. The Agency, as a quasi-judicial tribunal, must at all times act with impartiality.
That impartiality, unfortunately, has clearly been lost, as demonstrated by the

Agency’s issuance of the unsolicited Statement and usage thereof.

5. The fundamental precept of our justice system is that “justice should not only be
done, but should manifestly and undoubtedly be seen to be done” (R. v. Yumnu,
2012 SCC 73 at para. 39). This fundamental precept leaves no room for any
exception, even during difficult times like the COVID-19 pandemic.

6. Impartiality is further emphasized in the Agency’s own Code of Conduct stip-
ulating that the appointed members of the Agency shall not express an opinion

on potential cases.




10.

11.

-7 -
B. The COVID-19 Pandemic

The coronavirus [COVID-19] is a highly contagious virus that originated from
the province of Hubei in the Peoples Republic of China, and began spreading
outside of the Peoples Republic of China on or around January 2020.

On or about March 11, 2020, the World Health Organization declared COVID-
19 a global pandemic.

On or about March 13, 2020, the Government of Canada issued a blanket travel
advisory against non-essential travel outside of Canada until further notice and
restricting entry of foreign nationals into Canada, akin to a “declaration of war”
against COVID-19, and that those in Canada should remain at home unless

absolutely necessary to be outside of their homes [Declaration].

COVID-19 has disrupted air travel to, from, and within Canada. The disruption
was brought about by the COVID-19 pandemic and/or the Declaration, such as:

(a) closure of borders by a number of countries, resulting in cancellation of

flights by air carriers;

(b) passengers adhering strictly to government travel advisories (such as the
Declaration) and refraining from air travel (and other forms of travel)

unless absolutely necessary; and

(c) air carriers cancelling flights on their own initiative to save costs, in

anticipation of a decrease in demand for air travel.

C. The Agency’s Actions in Relation to COVID-19, Including the “State-
ment on Vouchers”

" Since March 13, 2020 and up to the date of filing this Application, the Agency

has taken a number of steps in relation to COVID-19. Those listed in the four

sub-paragraphs below are not the subject of review in this Application.

(a) On March 13, 2020, the Agency issued Determination No. A-2020-

42 providing, inter alia, that various obligations under the Air Passen-




12.

(b)

(©)

(d)

_8-

ger Protection Regulations, SOR/2019-150 [APPR] are suspended until
April 30, 2020: '

1.

ii.

1il.

Compensation for Delays and Inconvenience for those that travel:

compensation to passengers for inconvenience has been reduced
and/or relaxed (an air carrier’s obligation imposed under para-
graphs 19(1)(a) and 19(1)(b) of the APPR);

Compensation for Inconvenience to those that do not travel: the
air carrier’s obligation, under subsection 19(2) of the APPR to
pay compensation for inconvenience to passengers who opted to
obtain a refund instead of alternative travel arrangement, if the
flight delay or the flight cancellation is communicated to passen-
gers more than 72 hours before the departure time indicated on

the passengers’ original ticket; and

Obligation to Rebook Passengers on Other Carriers: the air car-
rier’s obligation, under parégraphs 17(1)(a)(ii), 17(1)(a)(iii), and
18(1)(a)(ii) of the APPR.

On or about March 25, 2020, the Agency issued Determination No.
A-2020-47 extending the exemptions under Decision No. A-2020-42
(above) to June 30, 2020. This Determination further exempted air car-
riers from responding to compensation requests within 30 days (s. 19(4)

of APPR). Instead, air carriers would be permitted to respond to com-
pensation requests 120 days after June 30, 2020 (e.g. October 28, 2020).

On or about March 18, 2020, the Agency issued Order No. 2020—A-32,
suspending all dispute proceedings until April 30, 2020.

On or about March 25, 2020, the Agency issued Order No. 2020-A-37,

extending the suspension (above) to June 30, 2020.

On or about March 25, 2020, almost concurrently with the Order and Determi-
nation on the same date (above), the Agency publicly posted the Statement on

its website (French: https://otc-cta.gc.ca/fra/message-concernant-credits; En-
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glish: https://otc-cta.gc.ca/eng/statement-vouchers) providing that:

The COVID-19 pandemic has caused major disruptions in do-
mestic and international air travel.

For flight disruptions that are outside an airline’s control, the
Canada Transportation Act and Air Passenger Protection Regu-
lations only require that the airline ensure passengers can com-
plete their itineraries. Some airlines’ tariffs provide for refunds
in certain cases, but may have clauses that airlines believe relieve
them of such obligations in force majeure situations.

The legislation, regulations, and tariffs were developed in antic-
ipation of relatively localized and short-term disruptions. None
contemplated the sorts of worldwide mass flight cancellations
that have taken place over recent weeks as a result of the pan-
demic. It’s important to consider how to strike a fair and sen-
sible balance between passenger protection and airlines’ opera-
tional realities in these extraordinary and unprecedented circum-
stances.

On the one hand, passengers who have no prospect of complet-
ing their planned itineraries with an airline’s assistance should
not simply be out-of-pocket for the cost of cancelled flights. On
the other hand, airlines facing huge drops in passenger volumes
and revenues should not be expected to take steps that could
threaten their economic viability.

While any specific situation brought before the CTA will be ex-
amined on its merits, the CTA believes that, generally speaking,
an appropriate approach in the current context could be for air-
lines to provide affected passengers with vouchers or credits for
future travel, as long as these vouchers or credits do not expire
in an unreasonably short period of time (24 months would be
considered reasonable in most cases).

The CTA will continue to provide information, guidance, and
services to passengers and airlines as we make our way through
this challenging period.

On or about March 25, 2020, concurrently with the Statement, the Agency
posted an amendment to the COVID-19 Agency Page on its website, adding
four references to the Statement (French: Information importante pour les
voyageurs pour la periode de la COVID-19 [hitps://otc-cta. gc.ca/fra/information-
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19.
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importante-pour-voyageurs-pour-periode-covid-191; English: Important Infor-
mation for Travellers During COVID-19 [https://otc-cta.gc.ca/eng/important-

information-travellers-during-covid-19]).

The COVID-19 Agency Page cites and purports to apply the Statement in the
context of an air carrier’s legal obligation in three circumstances: (1) situations
outside airline control (including COVID-19 situations); (2) situations within
airline control; and (3) situations within airline control, but required for safety.

In effect, the COVID-19 Agency Page purports to have relieved air carriers from
providing passengers with refunds in practically every imaginable scenario for
cancellation of flight(s), contrary to the Agency’s own jurisprudence and the

minimum passenger protections under the APPR.

D. Jurisprudence on Refunds for Passengers

Since 2004, in a number of decisions, the Agency confirmed passengers’ fun-
damental right to a refund when, for whatever reason, an air carrier is unable to

provide the air transportation, including those outside of the air carrier’s control:

(a) Re: Air Transat, Decision No. 28-A-2004;

(b) Lukdcs v. Porter, Decision No. 344-C-A-2013, para. 88; _
(©) Lukdcs v. Sunwing, Decision No. 313-C-A-2013, para. 15; and
(d) Lukdcs v. Porter, Decision No. 31-C-A-2014, paras. 33 and 137.

The Agency’s jurisprudence was entirely consistent with the common law doc-
trine of frustration, the civil law doctrine of force majeure, and, most impor-

tantly, common sense.

The APPR, which has been in force since 2019, merely provides minimum
protection to passengers. The APPR does not negate or overrule the passengers’
fundamental right to a refund for cancellations in situations outside of a carrier’s

control.

Furthermore, the COVID-19 Agency Page also suggests that the Statement
would apply to cancellations that are within airline control, or within airline

control but required for safety purposes, squarely contradicting the provisions
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of subsection 17(7) of the APPR. Subsection 17(7) clearly mandates that any
refund be in the original form of payment, leaving no room for the novel idea

of issuing a voucher or credit.

Finally, whether an air carrier’s flight cancellation could be characterized as
outside their control, or within their control, remains to be seen. For example, if
a cancellation was to save costs in light of shrinking demand, it may be consid-

ered a situation within an air carrier’s control. However, the Statement and the

- COVID-19 Agency Page presuppose that any and all cancellations at this time

should be considered outside an air carrier’s control.

The combined effect of the Statement and the COVID-19 Agency Page purports
to ignore decade old and firmly established jurisprudence of the Agency. This all
occurred without any formal hearing, adjudication, determination, or otherwise,

or even a single legal submission or input from the passengers.

As described furthef below, the Agency does not even outline its legal basis or

provide any support for those public statements.

The Agency’s public statements are tantamount to endorsing air carriers in il-

legally withholding the passengers’ monies, all without having to provide the

services that were contracted for. The air carriers all seek to then issue vouchers -

with varying expiry dates and usage conditions to every paséenger, effectively
depriving all the passengers of their fundamental right to a refund, which is a

right the Agency itself firmly recognized.
E. The Agency’s Conduct Gives Rise to a Reasonable Apprehension of
Bias

The Agency is a quasi-judicial tribunal that is subject to the same rules of im-

partiality that apply to courts and judges of the courts.

Tribunals, like courts, speak through their legal judgments and not media post-

ings or “statements.”

The Statement and/or the COVID-19 Agency Page is not a legal judgment. They
give an informed member of the public the perception that it would be more
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likely than not that the Agency, or the members that supported the Statement,
will not be able to fairly decide the issue of refunds relating to COVID-19.

The Agency has already stipulated a general rule, outside the context of ale-
gal judgment, that refunds need not be provided. No support was provided for
this radical departure from the fundamental rights of passengers. The Agency
merely provided a bald assertion or conclusion that passengers are not entitled

to any refund.

The Agency’s own Code of Conduct expressly prohibits members of the Agency
from expressing an opinion about potential cases or any other issue related to
the Agency’s work, or comments that may create a reasonable apprehension of

bias:

(40) Members shall not publicly express an opinion about any
past, current, or potential cases or any other issue related to
the work of the Agency, and shall refrain from comments or
discussions in public or otherwise that may create a reasonable
apprehension of bias.

[Emphasis added.]

Although neither the Statement, nor the COVID-19 Agency Page, contain the
signature or names of any specific member of the Agency, given the circum-
stances and considering the Agency’s own Code of Conduct providing that the
professional civilian staff’s role are to fully implement the appointed mem-
ber(s)’ directions, the Statement and the COVID-19 Agency Page ought to be
attributed to the member(s) who supported the Statement either before or after

its posting on the internet.

In these circumstances, the Court must proactively step in to protect the pas-
sengers, to ensure that “justice should not only be done, but should manifestly
and undoubtedly be seen to be done,” and to ensure that the administration of

justice is not put to disrepute.

The Court ought to issue an interim, interlocutory, and/or permanent order re-
stricting the Agency’s involvement with passengers’ COVID-19 related refunds

against air carriers.
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F.

The Applicant

The Applicant is a non-profit corporation under the Canada Not-for-profit Cor-

porations Act, SC 2009 that is an advocacy group representing the rights of air

passengers.

Air Passenger Rights is led by a Canadian air passenger rights advocate, Dr. Gé-

bor Lukacs, whose work and public interest litigation has been recognized by

this Honourable Court in a number of judgments:

(@)

(b)

©

(d)

()

G.

International Air Transport Assn et al. v. AGC et al. (Federal Court of
Appeal File No. A-311-19, Order of Near J.A., dated March 3, 2020)
that:

[...] the Court is of the view that the case engages the
public interest, that the proposed intervener [Dr. Gdbor
Lukdcs] would defend the interests of airline passengers
in a way that the parties [the Agency, the Attorney Gen-
eral of Canada, and an airlines trade association] cannot,
that the interests of justice favour allowing the proposed
intervention in the appeal, and that the proposed inter-
vention would be of assistance to the Court in deciding
the appeal [...]

Lukdcs v. Canada (Transportation Agency) 2016 FCA 174 at para. 6;

Lukcics v. Canada (Transport, Infrastructure and Communities), 2015
FCA 269 at para. 43;

Lukdcs v. Canada (Transport, Infrastructure and Communities), 2015
FCA 140 at para. 1; and

Lukdcs v. Canada (Transportation Agency), 2014 FCA 76 at para. 62.

Statutory provisions

The Applicant will also rely on the following statutory provisions:

(2)

Canada Transportation Act, S.C. 1996, c. 10 and, in particular, sections




25, 37, and 85.1;

(b) Federal Courts Act, R.S.C. 1985, c. F-7, and in particular, sections 18.1,
18.2, 28, and 44; and

©) Federal Courts Rules, S.O.R./98-106, and in particular, Rules 300, 369,
and 372-374; and

35. Such further and other grounds as counsel may advise and this Honourable

Court permits.

This application will be supported by the following material:

1. Affidavit of Dr. Gdbor Lukécs, to be served.

2. Such further and additional materials as the Applicant may advise and this Hon-

ourable Court may allow.

The Applicant requests the Canadian Transportation Agency to send a certified copy
of the following material that is not in the possession of the Applicant but is in the
possession of the Canadian Transportation Agency to the Registry and to the Applicant:

1. Complete and unredacted copies of all correspondences, meetings, notes, and/or
documents involving the appointed members of the Agency relating to the State-
ment and/or issuance of vouchers or credits in relation to the COVID-19 inci-

dent, including both before and after publication of the Statement;

2. The number of times the URLs for the Statements were accessed (French:
https://otc-cta.gc.ca/fra/message-concernant-credits; English: https://otc-cta. gc.caleng/statement-
vouchers) from March 24, 2020 onward;

3. Complete and unredacted copies of all correspondences, meetings, notes, and/or
documents between the Canadian Transportation Agency and the travel industry
(including but not limited to any travel agencies, commercial airlines, industry
groups, etc.) from February 15, 2020 to the present in respect to issuing of
credits, coupons, or vouchers to passengers in lieu of a refund for travel affected
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by COVID-19; and

4. Complete and unredacted copies of all correspondences, e-mails, and/or com-
plaints that the Agency received from passengers between February 15,2020 to
the present in respect to issuing of credits, coupons, or vouchers to passengers
in lieu of a refund for travel affected by COVID-19.

April 6, 2020 “Simon Lin”
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SIMON LIN

Evolink Law Group

4388 Still Creek Drive, Suite 237
Burnaby, British Columbia, V5C 6C6

| HEREBY CERTIFY that the above document is a true copy of

the original files in the Court./ Tel: 604-620-2666
JE CERTIFIE qus le document cl-dessus est une cople conforme Fax: 888-509-8168
4 Voriginal déposé au dessier de la Cour fédérale.
Filing date @ D/\«%' 9 P20 simonlin@ evolinklaw.com
Date de dépot ! 7
O pnd /}° D Counsel for the Applicant,
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Court File No.: A-102-20

FEDERAL COURT OF APPEAL

BETWEEN:
AIR PASSENGER RIGHTS

Applicant

—and -

ATTORNEY GENERAL OF CANADA

Respondent

—and -

CANADIAN TRANSPORTATION AGENCY

Intervener

AFFIDAVIT OF DR. GABOR LUKACS
(Affirmed: September 7, 2023)

I, DR. GABOR LUKACS, of the City of Halifax in the Province of Nova Scotia,
AFFIRM THAT:

1. I am the founder, a director, and the President of the Applicant, Air Passenger
Rights. As such, I have personal knowledge of the matters to which I depose,
except as to those matters stated to be on information and belief, which I believe

to be true.

A. The Applicant: Air Passenger Rights

2. Air Passenger Rights [APR] is a non-profit organization, formed under the
Canada Not-for-profit Corporations Act, SC 2009 on or about May 2019, to
expand and continue the air passenger advocacy work that I have initiated in
my personal capacity for the last fifteen years. Details of APR’s and my air

passenger advocacy work are described below.
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Since 2008, I have been volunteering my personal time as an air passenger
rights advocate, using my knowledge and expertise on air travel, for the benefit
of the travelling public, specifically air passengers. Since around 2012, my pub-
lic interest advocacy work has been conducted under the banner “Air Passenger
Rights,” which was later formalized as a not-for-profit entity in May 2019, as
described above. The non-profit entity APR continued the public interest advo-

cacy work that I was conducting under the “Air Passenger Rights” banner.

A copy of APR’s articles of incorporation are attached and marked as Exhibit

““1”. Within said articles of incorporation, the purpose of APR is declared as:

1. To educate air passengers and the public at large as to their
rights and the means for the enforcement of these rights, by re-
searching and making available the results of such research on
the matter of the law relating to air passenger rights on domestic
and international flights.

2. To act as a liaison between other public interest or citizens’
groups engaged in public interest advocacy.

3. To assist in and promote the activity of public interest group
representation throughout Canada and elsewhere.

4. To make representations to governing authorities on behalf of
the public at large and on behalf of public interest groups with
respect to matters of public concern and interest with respect to
air passenger rights, and to teach public interest advocacy skills
and techniques.

APR’s mandate is to engage in public interest advocacy for the travelling public,
continuing most of the four pillars of public interest advocacy work that I had

previously performed under the banner “Air Passenger Rights,” consisting of:

(a) Enforcing Air Passenger Protections: filing regulatory complaints with
the Canadian Transportation Agency [CTA] to enforce the airlines’ obli-
gations under the laws or the airlines’ tariffs, or initiating or intervening

in judicial proceedings regarding airlines’ obligations to passengers.
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(b) Advocating for Stronger Passenger Protections: participating in con-
sultations, and attending Parliamentary committees to give evidence to

assist Parliament in strengthening protections for air passengers.

(c) Sharing Information on Passenger Rights: offering a platform for pas-

sengers to obtain information and share their travel woes.

(d) Assisting Passengers in Enforcing Their Legal Rights: assisting pas-
sengers pro bono by providing information and, for precedent setting
matters, assisting passengers in court as permitted by the applicable

rules.

I actively lead or supervise all of APR’s work. APR operates on a non-profit
basis and its directors, including myself, do not receive remuneration other than

reimbursement for reasonable expenses incurred in the performance of duties.

APR does not expect any remuneration for its public interest advocacy work.
APR’s only source of funding is small donations from a small number of pas-

sengers that appreciate APR’s work or the work I performed through APR.

A small group of volunteers assist with APR’s work, including managing APR’s

Facebook Group, as detailed further below.

For this judicial review, APR is represented by Mr. Simon Lin, who is also
a director of APR. Since the commencement of this application for judicial
review, Mr. Lin’s legal services in this matter have been, and is being, provided
on a pro bono basis. APR’s board of directors has agreed that any costs awarded
to APR in this judicial review application would be assigned to Mr. Lin’s law
office, less any disbursements that APR incurred. Mr. Lin did not take part in

this board decision.
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11.

12.

(@)

13.

14.

The fact that Mr. Lin is acting on a pro bono basis for APR on this judicial
review was already disclosed in paragraph 78 of my April 7, 2020 affidavit in
this proceeding, which was served on the CTA on or about April 9, 2020.

For greater clarity, I am providing the above information regarding APR’s re-
tainer with Mr. Lin for the purpose of supporting APR’s submissions on costs
only, and should not be construed as a waiver of any applicable privilege, in-

cluding solicitor-client privilege and/or litigation privilege.

The Four Pillars of Air Passenger Rights’ Public Interest Advocacy Work

Below I describe the four pillars of public interest advocacy work that I con-
ducted under the banner “Air Passenger Rights,” and then continued by the

non-profit entity APR.

Enforcing the Existing Air Passenger Protections

Prior to forming the non-profit organization Air Passenger Rights, I filed more
than two dozen successful regulatory complaints with the CTA in my personal
capacity. These complaints resulted in airlines being ordered to amend their
terms and conditions and/or their websites and/or their signage, and to offer
better protection to passengers. An excerpt from a 2017 brief, summarizing my

activities, is attached and marked as Exhibit ¢2”°.

On the topic of refunds owed to passengers when airlines cancel flights, I initi-
ated three regulatory complaints before the CTA that resulted in three decisions
in 2013 and 2014, where the CTA confirmed passengers’ longstanding funda-

mental right to a refund, even if a cancellation was outside an airlines’ control:

(a) The CTA decision from Lukdcs v. Sunwing Airlines Inc., bearing number
313-C-A-2013, is attached and marked as Exhibit ¢“3”. This decision
has also been filed in the Federal Court as T-476-20. This CTA decision
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(b)

discusses the fundamental right to a refund at paragraph 15 as follows:

[15] Interms of passengers’ right to refunds, in Deci-
sion No. 28-A-2004, the Agency recognized the fundamental
right of passengers to be refunded for the unused por-
tions of their tickets if the carrier is unable to provide
transportation on its services or on the services of other
carrier(s) within a reasonable period of time.

[Emphasis added.]

The CTA’s decision from Lukdcs v. Porter Airlines Inc., bearing number
344-C-A-2013, is attached and marked as Exhibit “4’’. This decision
has also been filed in the Federal Court as T-475-20. This CTA decision
discusses the right to a refund at paragraphs 83 and 88 as follows:

[83] Inthisregard, Mr. Lukdcs points out that in Decision

No. 28-A-2004 (Air Transat), the Agency considered in

great detail the rights of passengers for protection in the
case of events that are beyond the passengers’ control:

By Decision No. LET-A-166-2003 dated
August 7, 2003 [...] the Agency advised
Air Transat that Rule 6.3 of its tariff was
not just and reasonable within the mean-
ing of subsection 111(1) of the ATR, in
that it does not provide adequate options
to passengers affected by a schedule ir-
regularity, and does not protect passen-
gers from events that are beyond the pas-
sengers’ control, and, therefore, does not
allow passengers any recourse if they are
unable to connect to other air carriers or
alternate modes of transportation such as
cruise ships or trains.

[...]
Analysis and findings

[..]

[88] The Agency agrees with Mr. Lukéacs, and finds
that it is unreasonable for Porter to refuse to refund the

20
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fare paid by a passenger because of its cancellation of
a flight, even if the cause is an event beyond Porter’s
control.

[Emphasis added.]

() The CTA decision from Lukdcs v. Porter Airlines Inc., bearing number
31-C-A-2014, is attached and marked as Exhibit ¢“5”. This decision has
also been filed in the Federal Court as T-477-20. This CTA decision

discusses the right to a refund at paragraph 137 as follows:

Analysis and findings

[137] Asforreasonableness, Mr. Lukdcs correctly notes
that passengers are entitled to reprotection or a refund,
irrespective of the reason for their inability to travel, as
long as the passengers are not responsible for it. In Decision
No. 28-A-2004, the Agency recognized the right of passengers
to be refunded for the unused portions of their tickets
if the carrier is unable to provide transportation on its
services or on the services of other carrier(s) within a
reasonable period of time. Taking “all reasonable mea-
sures” does not relieve Porter from its obligation to re-
fund passengers for the unused portions of their tickets
or reprotect passengers affected by flight cancellation,
denied boarding or flight advancement. If it was Porter’s
intent under Proposed Tariff Rule 15(c) not to reprotect
or refund for unused portions of tickets, employing the
“all reasonable measures” defense, Proposed Tariff Rule
15(c) fails to strike a balance between the passengers’
rights to be subject to reasonable terms and conditions
of carriage and Porter’s statutory, commercial and oper-
ational obligations.

[Emphasis added.]

For greater certainty, before the three aforementioned CTA decisions, the funda-
mental right to a refund was already stated in the CTA’s 2004 decision in Re: Air
Transat, bearing number 28-A-2004, a copy of which is attached and marked as

Exhibit “6”. This decision is referred to in some of the cited passages above.
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A decade ago, on September 4, 2013, the Consumers’ Association of Canada
recognized my achievements in the area of air passenger rights by awarding
me its Order of Merit for “singlehandedly initiating Legal Action resulting in

revision of Air Canada unfair practices regarding Over Booking.”

In a 2013 review article on aviation law in Canada, a copy of which is attached
and marked as Exhibit 7, Mr. Carlos Martins, now a partner at WeirFoulds

LLP, described my advocacy as follows:

In the consumer protection landscape, for the last several years,
the field has largely been occupied by Gabor Lukécs, a Canadian
mathematician who has taken an interest in challenging various
aspects of the tariffs filed by air carriers with the regulator, the
Canadian Transportation Agency (the Agency). The majority of
Mr Lukéacs’ complaints centre on the clarity and reasonableness
of the content of the filed tariffs, as well as the extent to which air
carriers are applying their tariffs, as filed, in the ordinary course
of business.

Mr Lukécs’ efforts have created a significant body of jurispru-
dence from the Agency - to the extent that his more recent deci-
sions often rely heavily upon principles enunciated in previous
complaints launched by him.

In addition, I have successfully challenged, in the public interest, the legality of

the CTA’s actions on a number of occasions before this Honourable Court:

(a) Lukdcs v. Canada (Transport, Infrastructure and Communities), 2015
FCA 140, relating to the open court principle in proceedings before the

Canadian Transportation Agency;

(b) Lukdcs v. Canada (Canadian Transportation Agency), 2015 FCA 269,

relating to denied boarding compensation; and

(©) Lukdcs v. Canada (Canadian Transportation Agency), 2016 FCA 220,
relating to standing to bring a complaint about discrimination against

large passengers without being personally affected.
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22.

In Lukdcs v. Canada (Transportation Agency), 2016 FCA 174, at paragraph 6,
the Federal Court of Appeal recognized my genuine interest in air passenger
rights and the legality of the CTA’s decisions and actions, and granted me both

leave to appeal and public interest standing on that basis.

In October 2017, I appeared before the Supreme Court of Canada. The court’s
judgment was delivered on January 19, 2018, and is indexed as Delta Air Lines
Inc. v. Lukdcs, 2018 SCC 2. The appeal arose from the CTA’s refusal to consider
my regulatory complaint against Delta Airlines for discriminating against large
passengers. The CTA initially refused to consider my complaint on the basis

that I was not directly affected (i.e., [ was not a large passenger).

In Lukdcs v. Canada (Transportation Agency), 2019 FC 1148, at paragraphs 46
and 50, the Federal Court recognized my reputation, continued interest, and ex-
pertise in advocating for passenger rights. The judicial review involved the CTA
giving Air Transat “credit” against a regulatory penalty by paying the equivalent

as compensation to passengers. This matter is ongoing.

In March 2020, this Honourable Court granted leave for me to intervene in the
appeal of the International Air Transport Association and a number of airlines
against certain provisions of the Air Passenger Protection Regulations [APPR]

in File No. A-311-19. This Honourable Court found that:

[...] the Court is of the view that the case engages the public in-
terest, that the proposed intervener would defend the interests of
airline passengers in a way that the parties cannot, that the inter-
ests of justice favour allowing the proposed intervention in the
appeal, and that the proposed intervention would be of assistance
to the Court in deciding the appeal;

[Emphasis added.]

A copy of this Court’s Order is attached and marked as Exhibit “8”.
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25.

Advocating for Stronger Air Passenger Protections

Over the past decade, both in my personal capacity under the banner “Air Pas-
senger Rights” and in my capacity as President for APR, I have been advocating

for stronger air passenger protections before:

(a) Parliament, including giving evidence and making submissions at the
House of Commons Standing Committee on Transport, Infrastructure
and Communities [TRAN Committee], the Standing Senate Commit-
tee on Transport and Communications [Senate TCRM Committee],
and the House of Commons Standing Committee on Finance [FINA

Committee]; and

(b) the CTA, as a stakeholder, in consultations.

Involvement in the Transportation Modernization Act and Updates Thereof

In September 2017 and March 2018, by invitation, I testified before the TRAN
Committee and the Senate TCRM Committee, respectively, regarding the Trans-
portation Modernization Act. The Transportation Modernization Act created

the legislative framework for the APPR.

The CTA also recognized me as a stakeholder in the consultation process lead-
ing to the development of the APPR and I participated in the CTA’s consul-
tations described below. These bilateral consultation sessions were organized
only for those whom the CTA identified as “stakeholders,” and were distinct

and separate from the CTA’s town hall meetings for the general public.

(a) In June 2018, I had a 2-hour bilateral consultation session with officials

from the CTA.

(b) In August 2018, I submitted a 26-page brief to the CTA with respect to
the APPR.
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28.

(c) In January 2019, after the proposed APPR were prepublished in Canada
Gazette Part I, I had a 1.5-hour bilateral consultation session with offi-

cials from the CTA.

(d) In February 2019, I submitted a 52-page brief to the CTA with respect
to the proposed APPR. A copy of the brief is attached and marked as
Exhibit “9”.

The 52-page brief that was submitted to the CTA in February 2019 (Exhibit “97)
highlighted the concern that the APPR did not consolidate the right to a refund
for unused tickets in events that are outside an airline’s control—a right that has
long been recognized in the CTA’s jurisprudence—and it would give passengers
a false impression about their rights if they only look at the APPR. The relevant

section is on pages 42-44 of the brief.

Shortly after the COVID-19 pandemic began, on October 29, 2020, the TRAN
Committee adopted a motion to initiate a study entitled “Impact of COVID-19
on the Aviation Sector.” The study consisted of twelve (12) meetings between

December 1, 2020 and June 8, 2021.

(a) On December 8, 2020, I testified before the TRAN Committee by invi-
tation in my capacity as President of APR on the topic of airlines’ failure

to provide refunds to passengers, and other related topics.

(b) After the testimony at the TRAN Committee, in or around February
2021, APR also submitted a written brief to the TRAN Committee, a
copy of which is attached and marked as Exhibit ¢10”.

On June 16, 2021, the TRAN Committee released its report entitled “Emerging
from the Crisis: A Study of the Impact of the COVID-19 Pandemic on the Air

Transport Sector,” a copy of which is attached and marked as Exhibit “11”.
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Within this report, the TRAN Committee made numerous recommendations,

including some that specifically relate to refunds for passengers:

(a)

(b)

(©)

Recommendation 20: that the Government of Canada amend the APPR
and its enabling legislation to “make explicit passengers’ pre-existing
right to receive reimbursement in circumstances where the airlines are
unable to complete the client’s itinerary in a reasonable period of time,

even in cases beyond the control of the airlines.” [emphasis added]

Recommendation 21: that the Canadian Transportation Agency be re-

quired to explain the measures it takes to prevent regulatory capture.

Recommendation 22: that the Government of Canada expressly recog-

nize the fundamental right to a refund that is found outside of the APPR.

In addition to the aforementioned appearances before Parliamentary commit-

tees, I also appeared at Parliamentary committees as a witness in my capacity

as APR’s President on the following instances:

(a)

(b)

On November 21, 2022 and January 26, 2023, I appeared before the
House of Commons TRAN Committee to speak about rights for air pas-
sengers. In or around December 2022, APR also submitted a brief to the

House of Commons TRAN Committee, a copy of which is attached and

marked as Exhibit ¢“12”.

On May 16, 2023, I appeared before the Senate TRCM Committee to
speak about rights for air passengers, specifically the omnibus budget
bill that included some changes to the APPR and the Canada Trans-
portation Act. Before testifying at the Senate TRCM Committee on May
16, 2023, APR also submitted a brief to the Senate TRCM Committee,
a copy of which is attached and marked as Exhibit ¢“13”.
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(c) On May 18, 2023, I appeared before the FINA Committee regarding the
same omnibus budget bill described in the above subparagraph. Before
giving the testimony before the FINA Committee on May 18,2023, APR
also submitted a brief to the FINA Committee, which is substantially

identical to the brief submitted to the Senate TRCM Committee (above).

Involvement with Accessibility Initiatives for Air Passengers

In addition to the APPR, 1 have also been involved with initiatives to enhance
accessibility for passengers that require accommodation, all under the “Air Pas-

senger Rights” banner.

In October 2018, I filed a brief to the House of Commons’ Standing Committee
on Human Resources, Skills and Social Development and the Status of Persons

with Disabilities about the Act to ensure a barrier-free Canada (Bill C-81).

In April 2019, I submitted a brief to the CTA about the draft Accessible Trans-
portation for Persons with Disabilities Regulations that were prepublished in

Canada Gazette Part 1.

In April 2019, I submitted a brief to the Standing Senate Committee on Social
Affairs, Science, and Technology with respect to the Act to ensure a barrier-free

Canada (Bill C-81).

In February 2020, I submitted a brief to the Agency about phase 2 of the Acces-

sible Transportation for Persons with Disabilities Regulations.

Sharing Information on Passenger Rights

In October 2018, I delivered two invited lectures at McGill University Faculty of
Law’s Institute of Air and Space Law under the banner “Air Passenger Rights”

on the topic of air passenger rights.
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(iv)

39.

APR promotes the rights of air passengers by referring passengers mistreated
by airlines to legal information and resources through the press, social media,

and the AirPassengerRights.ca website.

APR also has a Facebook group, entitled “Air Passenger Rights (Canada),”
which has more than 133,200 members as of August 28, 2023 [APR Face-
book Group]. In April 2020, there were approximately 23,700 members on the
APR Facebook Group. The APR Facebook Group is a public group. While only
members of the APR Facebook Group can post in that group, anyone can see

the posts made by members of the APR Facebook Group.

The APR Facebook Group is a platform for members to share their concerns
regarding air travel and passenger rights, and to discuss their issues and con-
cerns with other passengers. Volunteers, including myself, answer some of the

queries submitted by members of the APR Facebook Group.

Assisting Passengers in Enforcing Their Legal Rights

In addition to the three aforementioned pillars, I also provide, in my personal
capacity, pro bono assistance to passengers in their disputes with airlines to the

extent that I am permitted to do so by law. For example:

(a) In Lachance v. Air Canada, 2014 NSSM 14, I assisted a passenger in ob-
taining a judgment requiring Air Canada to compensate the passenger,

who had been bumped.

(b) Since 2015, I have been assisting and representing Ms. Nayla Farah and
Ms. Amal Haddad of Toronto, Ontario, who were harassed and discrim-
inated against by airline crew due to their visual impairment and re-
liance on the assistance of Seeing Eye service dogs. In October 2018,
the Canadian Human Rights Commission decided to refer the case to

the Canadian Human Rights Tribunal for an inquiry.
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(c) In Paine v. Air Canada, 2018 NSSC 215, I was granted permission to
represent passengers in an appeal before the Supreme Court of Nova

Scotia in a case relating to denied boarding compensation.

(d) In Geddes v. Air Canada, 2021 NSSM 27, as permitted by Nova Scotia
legislation, I acted as agent for a passenger seeking standardized com-
pensation under the APPR. I continued to assist the passenger on appeal

to the Supreme Court of Nova Scotia and the reasons for judgment is

indexed at Geddes v. Air Canada, 2022 NSSC 49.

APR itself does not represent or assist passengers in court. APR’s mandate in
that regard focuses on “educat[ing] air passengers and the public at large as to
their rights and the means for the enforcement of these rights, by researching
and making available the results of such research on the matter of the law relat-

ing to air passenger rights on domestic and international flights” (Exhibit “17).

Background Relating to the COVID-19 Pandemic and Air Travel

At the start of the COVID-19 pandemic in early March 2020, I observed that
the APR Facebook Group had begun to regularly receive Facebook posts from
members concerning disruption of their travel plans to countries that were heav-

ily affected by COVID-19 during that time, such as the China and Italy.

On March 11, 2020, the World Health Organization declared COVID-19 a pan-

demic, in a press release that is attached and marked as Exhibit ¢“14”.

On March 13, 2020, the Government of Canada issued an advisory advising
those within Canada to avoid non-essential travel abroad, and those abroad to
consider returning to Canada earlier as options were becoming more limited.
A copy of the news release issued by Global Affairs Canada is attached and
marked as Exhibit “15”.
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At around the time of the Global Affairs Canada advisory above, the govern-
ment of Canada began urging Canadians to stem the spread of COVID-19. A
copy of a news report published by Reuters, which appeared in the National

Post online on March 16, 2020, is attached and marked as Exhibit ¢“16”.

Canadian Air Carriers Suspend or Significantly Reduce Flights

On or around March 22, 2020, Air Canada announced the reduction of the fre-
quency of and/or suspension of some of its flight schedules. A copy of Air
Canada’s Route Updates page published on March 22, 2020, showing many
flights suspended up to April 30, 2020, as it was archived on March 23, 2020,
retrieved from the Internet Archive repository, is attached and marked as Ex-

hibit “17”.

Air Canada subsequently expanded the suspension of many flights up to the
end of May 2020. A copy of Air Canada’s Route Updates page published on
April 13, 2020, showing many flights suspended up to May 31, 2020, as it was
archived on April 13, 2020, retrieved from the Internet Archive repository, is

attached and marked as Exhibit <“18”.

On March 18, 2020, Air Transat announced that it was temporarily suspending
flights until April 30, 2020. A copy of Air Transat’s news release dated March
18, 2020 is attached and marked as Exhibit <19,

Air Transat subsequently expanded the suspension of flights up to the end of
May 2020. A copy of Air Transat’s “Coronavirus (COVID-19)” page, as it was
archived on April 14, 2020, retrieved from the Internet Archive repository, is

attached and marked as Exhibit <20”.

Sunwing announced that it was temporarily suspending southbound flights be-

tween March 17, 2020 to April 30, 2020. A copy of Sunwing’s COVID-19
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Policies page as it was archived on March 21, 2020, retrieved from the Internet

Archive repository, is attached and marked as Exhibit ¢21”.

Sunwing later expanded the suspension of flights up to the end of May 2020.
A copy of Sunwing’s COVID-19 Policies page, as it was archived on April 14,
2020, retrieved from the Internet Archive repository, is attached and marked as

Exhibit <227

In a news release dated March 19, 2020, Swoop announced that it was sus-
pending transborder and international flights until October 24, 2020. A copy of

Swoop’s news release is attached and marked as Exhibit ¢“23”.

On March 16, 2020, Westlet announced that it was suspending transborder and
international flights as of March 22, 2020. A copy of WestJet’s announcement
is attached and marked as Exhibit “24”.

Westlet subsequently expanded the suspension of flights up until June 4, 2020.
A copy of Westlet’s blog page is attached and marked as Exhibit ¢“25”.

For greater certainty, I am attaching these Canadian air carriers’ suspension
announcements solely as evidence of the air carriers’ decision to cancel their
flights en masse. I do not accept that each one of those cancellations were “sit-

uations outside carrier’s control” within the meaning of s. 10 of the APPR.

Before the CTA’s Statement on Vouchers was Drafted, Canadian Air Car-
riers Were Already Issuing Vouchers for Flights They Had Cancelled

In this subsection, I attach the announcements or webpages for major Canadian
air carriers showing that they were already issuing vouchers instead of refunds
for flights they cancelled, even before the CTA issued the March 25, 2020 State-

ment on Vouchers in Exhibit “36” further below.
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On March 18, 2020, Air Canada sent an email to travel agents noting that credits
that are valid for 24 months would be issued to customers whose flights were
cancelled by Air Canada, and this was an amendment to Air Canada’s existing

schedule change policy:

[...] Affected customers whose flights are cancelled will be able
to receive a full credit, regardless of fare type, valid for 24 months.
We will be providing you additional information shortly on how
to process the 24-month validity. At this time, we ask that you
refrain from actioning or refunding tickets affected by this
schedule change.

This new change in schedule change policy will take effect to-
morrow March 19, 2020 for all schedule changes implemented
as of tomorrow March 19, 2020. Kindly note, any schedule changes
made by Air Canada prior to March 19, 2020 are covered by our
standard Schedule Change policy, which includes the option for

a full refund for all fare brands.

[...]

[Emphasis added in underline; original emphasis in bold.]

A copy of Air Canada’s email to travel agents is attached and marked as Ex-
hibit “26”. The name and email address of the travel agent that received this

email has been redacted to protect their identity.

On or before March 21, 2020, Air Canada announced that, for flights that Air
Canada cancelled, passengers would receive a credit valid for 24 months instead

of a refund in the original form of payment:

My flight has been cancelled What should I do?

If your flight has been cancelled, you will receive full credit,
which you can use towards future travel. This credit is valid for
travel within 24 months of your flight cancellation date.

[...]
[Emphasis added.]
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A copy of Air Canada’s COVID-19 Updates page, as it was archived on March
21, 2020, retrieved from the Internet Archive repository, is attached and marked

as Exhibit ¢“27”.

On March 18, 2020, Air Transat announced that for flights that Air Transat
cancelled, passengers would receive a credit valid for 24 months instead of a

refund in the original form of payment:

[...] All customers who were unable to travel because their flight
is cancelled will receive a credit for future travel, to be used
within 24 months of their original travel date.

[...]

A copy of Air Transat’s news release dated March 18, 2020 can be found in
Exhibit “19”.

On or before March 21, 2020, Sunwing announced that for flights that Sunwing
cancelled, passengers would receive a credit valid for 24 months instead of a

refund in the original form of payment:

[..]

Customers with departure dates for flights or vacation packages
between March 17th and April 30th are eligible to receive a fu-
ture travel credit in the value of the original amount paid. No
action needed. Your original booking number will be the code of
your future travel credit. We will communicate formally via the
email address we have on file (including group travel bookings).
You do not need to contact us.

This credit can be redeemed against future travel for travel up
to 24 months from original departure date to anywhere Sunwing
Airlines operates.

[...]

A copy of Sunwing’s COVID-19 Policies page can be found in Exhibit “21”.
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On or before March 21, 2020, Swoop announced that for flights that Swoop
cancelled, passengers would receive a credit valid for 24 months instead of a

refund in the original form of payment:

[..]

Flight Refunds will be returned as a future travel credit in the
form of a Swoop Credit, valid for 24 months. We are not pro-
cessing refunds to original form of payment at this time,

[..]

Are you travelling to the U.S., Mexico, and/or Jamaica before
May 31, 2020?

e Loginto Manage My Booking and cancel your flight reser-
vation for a credit. For instructions on how, click here [...]

A copy of Swoop’s “Making changes to your flight” page as it was archived
on March 21, 2020, retrieved from the Internet Archive repository, is attached
and marked as Exhibit “28”. A copy of Swoop’s “How to cancel for credit”
page as it was archived on March 21, 2020, retrieved from the Internet Archive
repository, is attached and marked as Exhibit “29”. Swoop’s “How to cancel
for credit” page could be accessed by the URL show above from the ‘“Making
changes to your flight” page.

For greater certainty, I am only attaching Swoop’s “Making changes to your
flight” page to illustrate that Swoop was already issuing credits valid for 24
months on or before March 21, 2020. I do not accept, as complete or accurate,
Swoop’s representation at the bottom of the page that it should be up to pas-
sengers to cancel their own reservation. On March 19, 2020, Swoop already

announced it was suspending all international flights (Exhibit “237).

On March 18, 2020, WestJet had communicated to travel agents that WestJet’s

existing cancellation policy would be “updated” to issue credits and that WestJet
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65.

was “not processing refunds to original form of payment at this time.” A copy of
Westlet’s email with the subject line “Updated cancellation policy” is attached

and marked as Exhibit ¢30”.

On or before March 21, 2020, WestJet announced that for flights that WestJet
cancelled, passengers would receive a credit valid for 24 months instead of a

refund in the original form of payment:

Flight refunds will be returned as a future travel credit in the
form of a Travel Bank, valid for 24 months. Vacation refunds
will be returned as WestJet dollars, valid for 24 months. We are
not processing refunds to original form of payment at this time.

A copy of Westlet’s “Coronavirus (COVID-19)” page as it was archived on
March 21, 2020, retrieved from the Internet Archive repository, is attached and
marked as Exhibit ¢31”.

For greater certainty, I am only attaching WestJet’s “Coronavirus (COVID-19)”
page to illustrate that WestJet was already issuing credits valid for 24 months
on or before March 21, 2020. I do not accept, as complete or accurate, West-
Jet’s representation within the page that it should be up to passengers to cancel
their own reservation. On March 16, 2020, WestJet already announced it was

suspending all international flights (Exhibit “24”).

COVID-19’s Impact on APR Facebook Group Members

After the March 11 WHO announcement and the March 13 Global Affairs
Canada advisory, internet traffic to the APR Facebook Group increased sub-
stantially, despite individuals refraining from air travel for a number of reasons.
The majority of that increased traffic relates to members experiencing difficul-
ties obtaining a full refund of unused or cancelled travel services, mostly air

fare, in light of the COVID-19 pandemic.
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66. During the period of February 2 to April 2, 2020, the daily number of new
Facebook posts to the APR Facebook Group increased by 189%, to 3,210 posts

for the entire period. The graph generated by Facebook is reproduced below.

Feb 2, 2020 - Apr 2, 2020

3.2K Posts

200

3,210

Posts
+189%
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67. During the same time period, the daily number of comments to the new Face-
book posts (above) increased by 196%, to 53,205 for the entire period. The
graph generated by Facebook is reproduced below.
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During the same time period, the APR Facebook Group increased from approx-
imately 15,700 members to 23,709 members on or about April 7, 2020. The

graph generated by Facebook is reproduced below.

23,709

. +50%

Feb 10 Feb 19 Feb 27 Mar 7 Mar 15 Mar 24 Apr 2

Based on my ongoing and daily involvement with assisting members on the
APR Facebook Group, I observed that those members’ air travels had been
disrupted by the COVID-19 pandemic, starting from mid-March 2020, in at

least the following ways:

(a) members could no longer travel to some countries by air, such as France
and Italy, because those countries closed their borders to foreign nation-

als;

(b) members adhering to the government travel advisories or health warn-

ings decided to cancel their air travel plans; and/or

(c) airlines, including those that travel to, from, and within Canada, can-

celled some or all of their flights due to low or no demand.
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The CTA’s Lawful Actions in Response to COVID-19

Since March 13, 2020 and up to around April 7, 2020, the CTA issued some
formal orders or determinations relating to COVID-19, which are summarized

below, and are not the subject of challenge on this judicial review application.

Exemptions for the APPR Minimum Compensation and Rebooking

On March 13, 2020, the CTA issued Determination No. A-2020-42, suspending
and/or relaxing some of the air carriers’ obligation to pay minimum compen-
sation to passengers and the obligation to rebook passengers, under the APPR,
until April 30, 2020. A copy of Determination No. A-2020-42 is attached and
marked as Exhibit ¢32”.

On March 25, 2020, the CTA issued Determination No. A-2020-47, extending
the exemptions under Decision No. A-2020-42 (Exhibit “32”) to June 30, 2020,
and further allowing air carriers to respond to passenger compensation requests
within 120 days after June 30, 2020, instead of the usual 30 days after receipt.
A copy of Determination A-2020-47 is attached and marked as Exhibit “33”.

Suspension of All Existing and New Passenger Dispute Resolutions

On March 18, 2020, the CTA issued Order No. 2020-A-32, suspending all of
the CTA’s new and existing dispute resolution activities, including passenger
complaints, until April 30, 2020. A copy of Order No. 2020-A-32 is attached
and marked as Exhibit “34”.

On March 25, 2020, the CTA issued Order No. 2020-A-37, extending the sus-
pension of all passenger dispute resolution activities to June 30, 2020. A copy

of Order No. 2020-A-37 is attached and marked as Exhibit ¢35,
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The CTA’s Publications that are Impugned on this Judicial Review
The CTA’s Statement on Vouchers

On March 25, 2020, at approximately the same time as the formal orders and
determinations of the CTA on March 25, 2020 (Exhibits “33” and “35) were
posted online, the CTA also posted a ”Statement on Vouchers” [Statement on

Vouchers] on its website.

The Statement on Vouchers did not state if it was approved by any of the CTA’s
appointed Members. The contents of the Statement on Vouchers are excerpted

in full below.

The COVID-19 pandemic has caused major disruptions in do-
mestic and international air travel.

For flight disruptions that are outside an airline’s control, the
Canada Transportation Act and Air Passenger Protection Regu-
lations only require that the airline ensure passengers can com-
plete their itineraries. Some airlines’ tariffs provide for refunds
in certain cases, but may have clauses that airlines believe relieve
them of such obligations in force majeure situations.

The legislation, regulations, and tariffs were developed in antic-
ipation of relatively localized and short-term disruptions. None
contemplated the sorts of worldwide mass flight cancellations
that have taken place over recent weeks as a result of the pan-
demic. It’s important to consider how to strike a fair and sen-
sible balance between passenger protection and airlines’ opera-
tional realities in these extraordinary and unprecedented circum-
stances.

On the one hand, passengers who have no prospect of complet-
ing their planned itineraries with an airline’s assistance should
not simply be out-of-pocket for the cost of cancelled flights. On
the other hand, airlines facing huge drops in passenger volumes
and revenues should not be expected to take steps that could
threaten their economic viability.

While any specific situation brought before the CTA will be ex-
amined on its merits, the CTA believes that, generally speaking,
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an appropriate approach in the current context could be for air-
lines to provide affected passengers with vouchers or credits for
future travel, as long as these vouchers or credits do not expire
in an unreasonably short period of time (24 months would be
considered reasonable in most cases).

The CTA will continue to provide information, guidance, and
services to passengers and airlines as we make our way through
this challenging period.

The English version of the Statement is attached and marked as Exhibit “36”.

The CTA’s COVID-19 Page citing the Statement on Vouchers

On March 18, 2020, before the aforementioned Statement on Vouchers was
published, the CTA posted on its website a page dedicated to COVID-19 matters
[COVID-19 Page].

On March 25, 2020 at approximately the same time as the posting of the State-
ment on Vouchers, the COVID-19 Page was updated to include four references
to the Statement on Vouchers with a URL linking to the Statement on Vouch-
ers for all three defined scenarios in the APPR, namely: (a) situations outside
the carrier’s control; (b) situations within carrier’s control that are not required
for safety purposes; and (c) situations within carrier’s control, but required for

safety purposes.

Air Passenger Protection Obligations During COVID-19 Pan-
demic

[...]

In addition to the APPR, carriers must also follow their tariffs. In
light of the COVID-19 Pandemic, CTA has issued a Statement
on Vouchers.

Delays and Cancellations

[...]
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The CTA has identified a number of situations related to the
COVID-19 pandemic that are considered outside the airline’s
control. These include:

e flight disruptions to locations that are covered by a govern-
ment advisory against travel or unnecessary travel due to
COVID-19;

e employee quarantine or self-isolation due to COVID-19;
and

e additional hygiene or passenger health screening processes
put in place due to COVID-19.

Airlines may make decisions to cancel or delay flights for other
reasons. Whether these situations are within or outside the air-
line’s control would have to be assessed on a case-by-case basis.

Airline obligations

[...]

Situations outside airline control (including COVID-19 re-
lated situations mentioned above)

In these situations, airlines must:

e Rebook passengers [...]
o Please refer to the CTA’s Statement on Vouchers.

[...]

Situations within airline control

In these situations, airlines must:

e Rebook passengers [...]
o Please refer to the CTA’s Statement on Vouchers.

[...]

Situations within airline control, but required for safety

In these situations, airlines must:

e Rebook passengers [...]
o Please refer to the CTA’s Statement on Vouchers.

[...]
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A copy of the English version of the COVID-19 Agency Page, entitled “Impor-
tant Information for Travellers During COVID-19,” is attached and marked as

Exhibit “37”.

The CTA’s Organizational Structure and Composition

A copy of the CTA’s organizational chart, retrieved from the CTA’s website on
December 22, 2020, is attached and marked as Exhibit ¢“38”.

A copy of the CTA’s “Organization and mandate” page, which includes a list of
the CTA’s members, as it was archived on March 30, 2020, retrieved from the

Internet Archive repository, is attached and marked as Exhibit “39”.

The Code of Conduct of Members of the Agency [Code of Conduct] provides
under the heading “Interactions with non-Agency individuals and organiza-

tions,” in part, that:

(39) Members shall not communicate with political actors or of-
ficials of other federal departments and agencies, provincial or
foreign governments, or international organizations regarding a
matter that is, was, or could be before the Agency.

(40) Members shall not publicly express an opinion about any
past, current, or potential cases or any other issue related to the
work of the Agency, and shall refrain from comments or discus-
sions in public or otherwise that may create a reasonable appre-
hension of bias.

A copy of the CTA’s Code of Conduct is attached and marked as Exhibit ¢“40”.

At the time the Statement on Vouchers was published, the CTA’s Members con-

sisted of the following individuals, as outlined in Exhibit “39”:

(a) Scott Streiner, Chairperson and CEO
(b) Elizabeth C. Barker (also known as Liz Barker), Vice-Chair
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(©) William G. McMurray

(d) Mark MacKeigan, Member

(e) Mary Tobin Oates, Member

) Heather Smith, Member

(2) Gerald Dickie, Temporary Member
(h) Lenore Duff, Temporary Member

A copy of the CTA’s “Organization and mandate” page, which includes a list
of the CTA’s members, printed on September 4, 2023, is attached and marked
as Exhibit “41”. The CTA did not update the “Date Modified” at the bottom
of the “Organization and mandate” page, which continued to read as “2019-05-
02,” although Ms. France Pégeot was appointed as Chair and CEO of the CTA
on June 1, 2021.

As of September 4, 2023, five of the CTA Members above are still in their
position as CTA Members:

(a) Elizabeth C. Barker (also known as Liz Barker), Vice-Chair
(b) Mark MacKeigan, Member

() Mary Tobin Oates, Member

(d) Heather Smith, Member

(e) Lenore Duff, Temporary Member

For greater certainty, I am attaching Exhibits “39,” “40,” and “41” only for the
purpose of placing before the Court the list of the CTA’s appointed Members
from March 30, 2020, the current list of the CTA’s appointed Members, and the
CTA’s Code of Conduct, respectively. I do not agree with, nor accept, any other
content within those documents as correctly reflecting the CTA’s mandate under

the Canada Transportation Act.
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The CTA’s Behind the Scenes Drafting of the Statement on Vouchers

Since publishing the Statement on Vouchers, the CTA has been nontransparent
and unresponsive as to what occurred behind the scenes leading up to the CTA

drafting and publishing the Statement on Vouchers, including who approved it.

In this section, I attach the pertinent documents that were disclosed by the CTA
and/or Transport Canada [TC], in response to the Court’s disclosure Orders or

subpoenas, after this judicial review application was commenced.

March 18, 2020: Transport Canada Sent Encrypted Email to the CTA

On March 18, 2020 at 2:57 p.m., Mr. Colin Stacey, the Director General of Air
Policy at Transport Canada, sent an email to Ms. Marcia Jones, the then Chief
Strategy Officer at the CTA [Transport Canada Encrypted Email], a copy of

which is attached and marked as Exhibit “42”, and is excerpted below:

Subject: FW: From MinO: Air Transat
Hi Marcia,

Air Transat are telling us that they are getting pressure from
creditors who are pushing on the airlines for cash. They will
request that we officially let them to provide vouchers to passengers
instead of providing them cash because they literally do not have
enough cash to give refunds.

Have you heard anything about this? Are you available to dis-
cuss?

Thanks,
cs

[Emphasis added.]

Ms. Jones’s 5:28 p.m. reply to the Transport Canada Encrypted Email indi-

cates that the Transport Canada Encrypted email (Exhibit “42”) was indeed
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encrypted:

Hi Colin,

I am sending this unencryped as our remote network access is
patchy and we are not able to open encrypted emails on our
Samsungs at the Agency.

I would note that for situations outside of the carrier’s control, no
refunds are required under the APPR. As you know, the Agency
issued a determination on Friday to clarify some situations flow-
ing from COVID-19 that are considered to be in that category.

I would assume that writ large this situation is outside of the
carrier’s control.

If a flight cancellation is within the carrier’s control, or within
the carrier’s control but required for safety, a refund is required
and a voucher would not be compliant. Again, this does not seem
to be relevant here.

Looping in Cait in case she has anything to add.

I hope this is helpful.
Thanks,

Marcia

[Emphasis added.]

In response to the Court’s disclosure Orders, the CTA was unable to locate the
original Transport Canada Encrypted Email, but only a subsequent response to
it. In response to this Court’s subpoena, Transport Canada was also unable to
produce the original Transport Canada Encrypted Email. A copy of Transport
Canada’s letter, dated June 8, 2023, is attached and marked as Exhibit “43”.
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March 18-20, 2020: CTA-TC Side Exchange after the Transport Canada
Encrypted Email

After the Transport Canada Encrypted Email was sent to the CTA, Mr. Vincent

Millette of Transport Canada sent an email to Ms. Caitlin Hurcomb to initiate a

“side exchange” (Exhibit “43”"). The subsequent discussions after Mr. Millette’s

email are attached and marked as Exhibit “44”°. These two exhibits contain

“From MinO: Air Transat” in the email subject line and, collectively, will be

referred to as the CTA-TC Side Exchange. The material portions of the CTA-

TC Side Exchange are excerpted below:

(a)

(b)

(c)

(d)

On March 18, 2020 at 5:14 p.m., Mr. Millette (TC) initially asked:
Hi Cait - we have a question from our MinO. Would that

be contrary to the APPRs to provide vouchers instead of
cash for tickets refunds? [...]

On March 18, 2020 at 5:24 p.m., Ms. Hurcomb (CTA) responded:

[...] are we talking about refunds under the APPR or re-
funds for trips cancelled by the passenger? [...]

On March 18, 2020 at 5:28 p.m., Mr. Millette (TC) clarified and also

asked further questions:

Refunds under the APPR.

Refunds for trips cancelled by the passenger would be
dealt with accordingly with the carriers’ tariff? If the tar-
iff allows it, then they can do it. What if the tariff says
they reimburse cash but now they want to do vouchers,
do they need to amend their tariff?

[Emphasis added.]

On March 18,2020 at 5:31 p.m., Ms. Hurcomb (CTA) answered stating:

[...] Yes, policies on cancellations by the passenger would
be an airline tariff/fare rules issue. I can ask my col-
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leagues in the Tariffs about your last question.

(e) On the following day, March 19, 2020 at 1:24 p.m., Ms. Hurcomb (CTA)
emailed Mr. Millette (TC) stating that:

[...] Spoke with Tariffs Division and they confirm that
airlines must follow the policies in their tariffs and if they
wanted to follow different policies, they would have to
amend their tariff. [...]

[Emphasis added.]

() On March 19, 2020 at 4:53 p.m., Mr. Millette (TC) responded inquiring:

Would you know what would be involved in terms of pro-
cess and timelines if a carrier wanted to quickly change
certain conditions of its tariff.

(2) On Friday March 20, 2020 at 8:21 a.m., Ms. Hurcomb (CTA) sent a
lengthy email answering the inquiry from Mr. Millette (TC), outlining
the available options for a carrier to formally amend its tariff and stating
that:

[...] Obviously I can’t speak for senior management or
decision-makers at the Agency, but I think there would
be some concern here if carriers were looking to change
their tariffs in a way that would leave passengers without
recourse. [...]

March 18, 2020 Evening: Air Transat’s Request that Vouchers be Recog-
nized in Lieu of Cash Refunds

On the evening of March 18, 2020, shortly after Ms. Jones’s response to the
Transport Canada Encrypted Email, Mr. George Petsikas (Transat A.T.’s Senior
Director of Government and Industry Affairs) had a lengthy call with Ms. Jones.
The call between Mr. Petsikas (Transat A.T.) and Ms. Jones (CTA) was on the
topic of Air Transat’s request that the CTA recognize vouchers to pre-empt

passengers from making credit card chargebacks.

47




Mr. Petsikas documented his call with Ms. Jones in an email sent to Ms. Jones,
which was forwarded within an email thread between Ms. Jones and Mr. Streiner
and is attached and marked as Exhibit “45” [AT-CTA Voucher Request Thread].

Mr. Petsikas’s email to Ms. Jones is excerpted in full below:

Marcia
Many thanks for taking time to speak with me this evening.

As discussed, we are currently under enormous pressure from
Canada’s bank-owned credit card processors as a result of their
charge back guarantees to their customers where the merchant
is unable to provide the service nor refund the money paid to
this end with the card. This is a pretty standard commitment per
the credit card agreements offered by the big players such as
Mastercard and Visa.

Consequently, one of the conditions imposed by these compa-
nies when doing business with large merchants such as Transat is
to demand financial guarantees to cover their exposure per their
voluntary commitments to their customers in the event we can’t
deliver or refund regardless of circumstances, including beyond
our control and/or force majeure.

The net result is with the avalanche of recent COVID cancella-
tions, consumers are invoking their chargeback guarantees directly
with the cards / banks, who in turn are demanding that the merchant
makes them whole through the guarantees in question. This is
putting enormous strain on our desperate attempts to manage
the collapse in our revenues and stabilize our business and avoid
ultimate failure and job losses.

As explained, this matter was actively addressed in France and
Italy recently, two countries enormously dependant on the sta-
bility of their important travel and tourism and tourism sectors
that have been severely impacted by the crisis. In brief, the rele-
vant travel industry oversight authorities in these countries pub-
licly recognized and accepted the offering of travel vouchers
valid for up to 24 months as a satisfactory resolution of the con-
sumer’s claim for a cash refund in the current extraordinary cir-
cumstances.

This recognition of this option by state authorities in turn allowed
the banks / card processors in those countries to invoke this
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voucher in lieu of a cash refund approach as evidence the merchant
had fulfilled its obligations per the sale and thus allowed them
to deny the charge back claim. The result was subsequently the
suspension or significant alleviation of cash guarantee demands
on the travel industry merchant by the banks.

Consequently, Transat respectfully requests that the Agency give
active and urgent consideration to publishing a similar statement
with respect to the existing travel voucher programs now being
offered by Canadian air carriers including ourselves and Air Canada,
among others. Again, the purpose is not to create any form of
obligation in this sense but simply to recognize them as a sat-
isfactory resolution of any cash refund claims against airlines.
This of course would be temporary while we ride out the worst

of the storm over the next few months.

Thank you in advance for your assistance and expeditious con-
sideration of the present and please don’t hesitate if you have
any questions or require further information.

[Emphasis added.]

In the AT-CTA Voucher Request Thread (Exhibit ““45”), at around 10:05 p.m. in
the evening on March 18, 2020, Ms. Jones reported back to Mr. Streiner (CTA)
and forwarded a copy of Mr. Petsikas’s email. Within minutes, Mr. Streiner

responded to Ms. Jones stating that:

Thanks, Marcia. I'm not sure we have a clear role here, as this
seems to boil down to a commercial dispute between the carrier
and the credit card companies. That said, these are extraordinary
times, and if there’s something we can do to ease threats to in-
dustry viability while protecting passengers, we should at least
consider it. Let’s discuss during EC tomorrow.

[Emphasis added.]

March 19, 2020: CTA EC Meeting Discussion on Refunds or Vouchers

Starting from March 16, 2020, the CTA had scheduled daily Executive Commit-
tee [EC] meetings relating to the COVID-19 pandemic. These meetings were

attended by senior CTA personnel, including Mr. Streiner and Ms. Jones. The
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Outlook meeting invite for these “EC” meetings is attached and marked as Ex-

hibit ““46”. The required attendees of the “EC” meetings at the time included:

(a) Mr. Scott Streiner, Chairperson and CEO

(b) Ms. Liz Barker, Vice-Chair

(c) Ms. Marcia Jones, Chief Strategy Officer

(d) Mr. Tom Oommen, Director General, Analysis and Outreach
(e) Ms. Valérie Lagacé, Senior General Counsel and Secretary
63) Mr. Sebastien Bergeron, Chief of Staff

(2) Ms. Mireille Drouin, Director General and CFO

(h) Ms. Alysia Lau, Advisor, Office of the Chair and CEO

(1) Mr. Douglas Smith, Senior Special Project Officer

() Ms. Lesley Roberson, Executive Coordinator

Notes were taken at the CTA “EC” meetings, including the one that occurred
on March 19, 2020. Below is an excerpt of the meeting notes from March 19,

2020 that relates to the issue of refunds for air passengers:
Debriefs - External

e MJ [Ms. Marcia Jones]: Debriefed on suspension order
and APPR determination. Air carrier tone is nothing within
their control. Want Agency to clarify that they are not
required to refund carriers (sic). Air carriers don’t have
resources to turn to implementing ATPDR.

e SS [Mr. Scott Streiner]: ATPDR largely reflect previ-

ous codes, so not reasonable to delay coming-into-force
wholesale.

eSS [Mr. Scott Streiner]: Other issue is air carriers refusing
to provide refund or voucher to passengers.

eSS [Mr. Scott Streiner]: Considering issuing statement -
current context very different from regulations, Agency
view is it would be reasonable that air carriers provide
refunds or vouchers to passengers affected by mass cancellations.

e DS [Mr. Douglas Smith, Senior Special Project Officer]:
Prefer vouchers given cash flow issues.
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e LB [Ms. Liz Barker]: Vouchers would need to include
reasonable conditions.

e VL [Ms. Valérie Lagacé, Senior General Counsel and
Secretary]: Could offer suspension of compensation re-
quirements altogether. SS [Mr. Scott Streiner]: Could im-
ply that these types of situations are outside air carrier
control.

e SS and SB [Mr. Scott Streiner and Mr. Sebastien Berg-
eron, Chief of Staff]: What if government provides bailout?

[Emphasis added.]

A copy of said meeting notes is attached and marked as Exhibit “47”.

March 19, 2020: CTA’s Response to Air Transat’s Urgent Request

In the early afternoon of March 19, 2020, Mr. Petsikas (Transat A.T.) sent an
email to Ms. Jones (CTA), marked with high importance, to follow up regarding
Transat A.T.’s request the previous evening about recognition of vouchers. The
email exchange between Mr. Petsikas (Transat A.T.) and Ms. Jones (CTA) on
March 19, 2020 is attached and marked as Exhibit <48,

Ms. Jones responded to Mr. Petsikas the same afternoon stating that:

Hi George,

Thanks for your message. Please rest assured we are looking into
this - there is a lot going on in government / the Agency at this
time, as you can imagine. We do appreciate how much pressure
you are facing.

I will definitely keep you posted of any updates.

Marcia
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March 19, 2020 evening: Canadian Automobile Association Highlights the
Financial Stress of Air Passengers

On March 19, 2020 at 7:21 p.m., Mr. Jason Kerr (Senior Director of Govern-
ment Relations at the Canadian Automobile Association) sent a letter to the
then Minister of Transport (The Honourable Marc Garneau) and copied to Mr.
Streiner and Mr. Bergeron (CTA’s Chief of Staff) [CAA March 19 Letter]. In
Mr. Kerr’s letter, he highlighted concerns about air carriers denying refunds to

passengers for flight cancellations, and the unfairness to passengers:

Subject: Air passengers and financial stress

I am writing today concerning two issues of importance to many
thousands of Canadian air travellers affected by government ac-
tions in response to the COVID-19 virus.

[...] In a related issue, many carriers are offering only credits
for future flights, most of which expire within a year, for flights
cancelled due to government advisories or orders not to fly to
certain destinations. In contrast, Via Rail Canada is offering full
refunds to consumers wishing to cancel travel, regardless of when
the ticket was purchased.

[...] As for credits, we note that European Union policy in this
area is clear, different than Canada’s, and much better for trav-
ellers. It requires that airlines offer a full refund
(https://ec.europa.eu/transport/sites/transportifiles/legislation/c20201830.pdf).
Customers may choose to accept a credit for future flight, but
they should not be forced to. Again, we support a balanced ap-
proach that does not unduly further destabilize the carriers. It
may well be that their systems are overwhelmed right now, they
are properly focused on repatriating Canadians with special flights,
and their cash flow cannot withstand a stream of cash refunds at
the moment. But it is not fair to expect passengers to shoulder
this either. They should be able to access a cash refund, if not
now then in the coming months, whether it is the carriers or gov-
ernment that make them whole. To the extent that credits remain
an option, they should not be allowed to expire as they would
under normal circumstances. It may be more than a year before
a Canadian’s financial situation is good enough for her or him to
contemplate another trip.
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[Emphasis added.]

A copy of Mr. Kerr’s letter is attached and marked as Exhibit “49”.

On March 20, 2020, Mr. Streiner forwarded Mr. Kerr’s letter to the “EC” email

list without comments (Exhibit “49”).

March 20, 2020 (Friday Afternoon): Mr. Streiner Parked the Statement on
Vouchers Idea

At the “EC” meeting on Friday March 20, 2020, Ms. Jones was already tasked
to “[p]repare and circulate draft statement with respect to air passenger refunds
and vouchers during COVID-19” with an expected deadline of the next week.

An email, with the list of tasks, is attached and marked as Exhibit <“50”.

However at 5:00 p.m., shortly after the “EC” meeting, Mr. Streiner instructed
that (Exhibit “50):

[...] let’s remove the “refunds and vouchers” item, since we’re
not quite sure yet what will be done on this front or how.

March 21, 2020 (Saturday): Mr. Petsikas (Transat A.T.) Follows Up Again
with Ms. Jones (CTA)

At 12:30 p.m. on Saturday March 21, 2020, Mr. Petsikas (Transat A.T.) emailed
Ms. Jones (CTA) to follow up on Transat A.T.’s request for assistance on pas-

senger credit card chargebacks:

[...] As you can see, we are not alone in our concerns and that
this option is essential to avoid a catastophic run on carrier cash
reserves not just from consumers but from credit card charge-
back refunds that the big banks want us to pay for.

I await news regarding our urgent request of earlier this week to
this end.
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A copy of an email thread containing Mr. Petsikas’s email and Ms. Jones for-

warding Ms. Petsikas’s email is attached and marked as Exhibit ¢51”.

March 22, 2020 (Sunday): Mr. Streiner Unveils Draft Statement on Vouch-
ers within the CTA

At 8:54 a.m. on Sunday March 22, 2020, Mr. Streiner circulated the first draft of
the Statement on Vouchers to senior personnel of the CTA, including Ms. Jones
and Ms. Barker (the Vice-Chair), but excluding the appointed Members. In the

email, Mr. Streiner said:

Good morning, folks. The attached will be one item for discus-
sion on our 10:30 call. Talk soon.

A copy of Mr. Streiner’s email is attached and marked as Exhibit “52”.

Mr. Streiner had scheduled a meeting for Sunday, March 22, 2020 at 10:30 a.m.
with the senior CTA personnel that received the draft Statement on Vouchers.
That meeting invite had the subject line “Urgent Debrief - Please confirm at-
tendance ASAP.” A copy of Mr. Streiner’s Microsoft Outlook calendar invite to

this meeting is attached and marked as Exhibit “53”.

March 22,2020 (Sunday): CTA Members Approve the Statement on Vouch-
ers

After the “Urgent Debrief” meeting with senior CTA personnel, Mr. Streiner
circulated the draft Statement on Vouchers to the CTA’s appointed Members:
Mr. Mark MacKeigan; Ms. Heather Smith; Ms. Mary Tobin Oates; Ms. Lenore
Duff; and Mr. Gerald Dickie. In that email, Mr. Streiner said:

[...] As you know, there have been many questions about what (if
any) entitlements passengers have, and what (if any) obligations
carriers have, when flights are disrupted as a result of the COVD-
19-related mass cancellations.
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After some analysis, reflection, and discussion with other federal
players, we’re considering issuing a statement (draft attached)
that acknowledges the current rule-set never really contemplated
the present circumstances and indicates that vouchers/credits would
be an appropriate way of protecting passengers from a total loss
without pushing carriers closer towards insolvency.

Because this statement is a policy signal of sorts and could in-
form — though of course, not fetter — future Agency decisions,
Liz and I wanted to share it with all Members. We’re looking
at releasing it as early as tomorrow, so could you please let us
know by 2 pm if you concur with it, and whether you have any
questions or comments?

[Emphasis added.]

A copy of Mr. Streiner’s email to all the CTA Members is attached and marked
as Exhibit ¢“54”.

The CTA’s constituent Members replied to Mr. Streiner’s email (Exhibit “54”),

signalling their approval or endorsement of the Statement on Vouchers:

(a)

(b)

(c)

A copy of the email of Ms. Mary Tobin Oates, CTA Member, to
Mr. Streiner and other CTA Members with one attachment entitled “State-
ment mto.docx”, dated March 22, 2020 at 12:55 p.m., is attached and
marked as Exhibit “55”.

A copy of the email of Mr. Mark MacKeigan, CTA Member, to
Mr. Streiner and other CTA Members, with one attachment entitled
“Statement mto_mm.docx”, dated March 22, 2020 at 1:11 p.m., is at-
tached and marked as Exhibit “56”.

A copy of the email of Ms. Lenore Duff, CTA Member, to Mr. Streiner

and other CTA Members, with one attachment entitled “Statement.docx”,
dated March 22, 2020 at 1:12 p.m., is attached and marked as Ex-

hibit “57”.
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(d) A copy of a chain of emails sent by CTA Members Ms. Heather Smith
and Mr. Gerald Dickie, to Mr. Streiner and other CTA Members, is at-
tached and marked as Exhibit “58”.

(e) A copy of an email from Ms. Barker (Vice-Chair of the CTA), endorsing

all of the above changes, is attached and marked as Exhibit ¢“59”.

At 4:42 p.m. on March 22, 2020, Mr. Streiner emailed the CTA Members again,

stating that:

Thanks for the quick replies. Most of the suggestions have been
incorporated. I'll explain more during our call on Tuesday.

A copy of Mr. Streiner’s email is attached and marked as Exhibit “60”.

While Mr. Kerr’s CAA March 19 Letter was forwarded to the “EC” (Exhibit
“49”), which included Mr. Streiner and Ms. Barker (see paragraph 95), none of
the documents that the CTA produced in this judicial review application show
whether Mr. Kerr’s CAA March 19 Letter was brought to the attention of any

of the CTA’s other constituent Members.

March 22, 2020 (Sunday Afternoon): Transport Canada Already Knew of
the Statement on Vouchers and Lengthy Exchanges Thereafter

At 2:22 p.m. on Sunday, March 22, 2020, Mr. Millette (TC) emailed Ms. Hur-

comb (CTA) indicating he already knew about the Statement on Vouchers:

Subject: CTA announcement tomorrow

Hi Cait - I was just on a conference call with Lawrence, our
ADM, where he briefed us on an announcement the Agency
would do tomorrow regarding the refund and voucher issue.

He understood, based on a conversation with Marcia, that the
measure you would announce may have an adverse impact on
larger carriers like AC or WestJet.
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We are not entirely sure we understand this. Can you explain?
Feel free to call me if easier 343-996-9858
Thanks!

[Emphasis added.]

A copy of an email chain between Mr. Millette (TC) and Ms. Hurcomb (CTA),
during the dates of March 22-24, 2020, is attached and marked as Exhibit “61”.

In the aforementioned email thread (Exhibit “61”), Ms. Hurcomb responded to
Mr. Millette on March 23, 2020 at 10:15 a.m. indicating that she was aware that
meetings had already occurred between Transport Canada and the Canadian

Transportation Agency:

Subject: RE: CTA announcement tomorrow
Hi Vincent,

I understand there is a plan to release a statement indicating
that, generally speaking, for cancelled flights, an appropriate ap-
proach in the current context could be for airlines to provide af-
fected passengers with vouchers or credits for future travel. This
was discussed between the Chair, the DM and the Minister’s
Chief of Staff and Marcia spoke with your ADM over the weekend
as well.

It has been noted, though, that some airlines may not wish to
provide vouchers, if their tariffs do not have any reimbursement
requirement for force majeure situations.

Let me know if you’d like to discuss further.
Cait

[Emphasis added.]
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In the aforementioned email thread, Ms. Hurcomb’s email on March 23, 2020

at 10:15 a.m. states the title of the three Transport Canada officials, but not

their names. I have included the names and titles of those individuals, which

were gleaned from the documents disclosed in this judicial review application

and publicly available documents showing the names of the individuals in those

positions at the time:

(a)

(b)

(©)

“DM” refers to Mr. Michael Keenan. Mr. Keenan was the Deputy Minis-
ter of Transport since March 2016, and his previous profile on Transport
Canada’s website is attached and marked as Exhibit “62”°. According
to the Government of Canada’s website, a printout of which is attached
and marked as Exhibit ¢“63”’, on February 20, 2023 Arun Thangaraj was

appointed to replace Mr. Keenan.

“Minister’s Chief of Staff”’ refers to Mr. Marc Roy. Based on Mr. Roy’s
LinkedIn Profile, which is attached and marked as Exhibit “64’°, Mr.
Roy was the Minister of Transport’s Chief of Staff in March 2020 and
he departed from Transport Canada around February 2021.

“ADM” refers to Mr. Lawrence Hanson. Based on Mr. Lawrence Han-
son’s LinkedIn profile, which is attached and marked as Exhibit ¢“65”.
Mr. Hanson was the Assistant Deputy Minister of Policy at Transport
Canada from June 2017 to March 2021, and Mr. Hanson then moved to

the Department of Fisheries and Oceans Canada in March 2021.

Mr. Keenan and Mr. Hanson were also part of the email threads bearing subject

line “From MinO: Air Transat” that was circulated within Transport Canada

between March 18-19, 2020, which is attached and marked as Exhibit ¢66.

In the aforementioned email thread (Exhibit “61”"), Mr. Millette (TC) asked Ms.
Hurcomb (CTA) for further details on March 23, 2020 at 10:20 a.m.:
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Would your approach force in any way carriers that do not have
refunds specified in their tariff to start refunding or their current
tariff still apply?

At 11:04 a.m. on March 23, 2020, Ms. Hurcomb (CTA) responded to Mr. Mil-
lette (TC) as follows:

Hi Vincent,

This statement indicates what the CTA views as appropriate given
this situation - an approach that would ensure passengers aren’t
totally out of pocket while taking into account concerns from
airlines.

The statement indicates that the CTA would consider vouchers
acceptable “refunds” for those airlines that do require reimbursement
in their tariff.

The statement does not force other airlines - whose tariffs do not
require reimbursement in force majeure situations - to provide
passengers with vouchers or credits. It indicates what we view as
a good practice that would help make passengers whole. It’s not
our intention to take enforcement actions against one of these
airlines if this practice is not followed, in alignment with their
tariff.

If a complaint were brought forward to the CTA, it would be
assessed on its own merits, of course.

[Emphasis added.]

After receiving Ms. Hurcomb’s email at 11:04 a.m. on March 23, 2020, Mr.
Millette (TC) reported back to Mr. Stacey (TC) stating that:

See response below from the Agency. It doesn’t seem that the
announcement would impact carriers that do not currently refund
(AC) - perhaps just make them look bad.

A copy of this email between Mr. Millette and Mr. Stacey is attached and
marked as Exhibit “67”.
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(xii) March 22,2020 (Sunday Afternoon): Transat A.T. Chairman Requests Vouch-
ers be Recognized as a Refund to Defeat Credit Card Chargebacks

117.  On March 22, 2020, Mr. Jean-Marc Eustache (the Chairman, President, and
CEO of Transat A.T.) sent a letter directly to Mr. Streiner [ Transat A.T. Chair-

man Voucher Request], stating that:

RE: Request for further public clarification of air carrier
obligations per the Air Passenger Protection Regulations (‘“APPR”)
in the context of the current extraordinary circumstances

[...] In the meantime, while our industry fights to survive, we
urgently need the federal government and our oversight author-
ities such as the CTA to provide assistance, both in the form of
financial support and relief in terms of the substantial easing of
existing regulatory costs and burdens. I have already written to
Ministers Garneau and Morneau with regards to the first objective,
and I am now hereby addressing myself to you with respect to
the second.

[...] Specifically, I hereby request that the Agency publicly and
unequivocally recognize the uncontrollable nature of the crisis
and that all changes to schedules and capacity reductions are
measures needed to manage the devastating losses this crisis is
causing. Quite simply, these changes are not within the control
of air carriers and our regulator should be clear to this end, as
well as for the purposes of the application of the APPR.

Furthermore, the limited scope of the exemption on March 13,
2020 is problematic as our personnel have almost no ability to
provide alternative travel arrangements at this time given the
above-mentioned folding of flight schedules. Consequently, and
as additional support and relief, I hereby request the following:

e Clearly recognize that all delays, cancellations, and de-
nied boarding occurring at this time of crisis are outside
of Air Transat’s control;

e  Clarify that the uncontrollable nature of the crisis means
that no refunds to passengers are required under the APPR.
This is essential to avoid unnecessary confusion among
consumers and to pre-empt a spike in the increase of
complaints and lawsuits;
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(xiii)

119.

e Recognize the offering of travel voucher options in lieu
of cash refunds as an acceptable means to address consumer
requests for refunds which, in turn, would allow credit
card companies and their processors to deny customer
chargeback claims and thereafter cease otherwise resulting
and destructive financial guarantee demands on air carrier
merchants;

[...]

[Emphasis added in underline; original emphasis in bold.]

A copy of the Transat A.T. Chairman Voucher Request letter is attached and
marked as Exhibit “68”.

Within minutes of receiving the aforementioned letter from Mr. Eustache (Transat
A.T.), Mr. Steiner forwarded that letter to the “EC” email list and also com-

mented that:

Hi, all. Some of these items were covered in our discussion on
Friday or the call I have with several of you this morning. Others
weren’t. We’ll talk about all of them tomorrow.

S

[Emphasis added.]

A copy of the Mr. Streiner’s email is attached and marked as Exhibit ¢“69”.

March 22, 2020 (Sunday Evening): Association of Canadian Travel Agen-
cies Seeks the CTA’s Assistance on Refunds and Credit Card Chargebacks

At 7:49 p.m. on Sunday March 22, 2020, Ms. Heather Craig-Peddle (Associ-
ation of Canadian Travel Agencies [ACTA], Vice President of Advocacy and
Member Relations) sent Ms. Caitlin Hurcomb (CTA) an email marked as high
importance [ACTA Request for Assistance on Passenger Refunds], which

stated the following:
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Caitlin, ACTA has received numerous responses from our Travel
Agency Members concerned about the messaging that Gabor
Lukas is reciting in main stream media. While the CTA has sus-
pended all air dispute resolution activities, and airlines are not
allowing for refunds to occur (only travel credits/vouchers), this
puts tremendous pressure on travel agencies especially in the
regulated provinces of BC, ON and QC. For example, Section
45 of the Ontario Travel Industry Act references that consumers
must receive a refund if they do not get their product. The travel
industry is on the brink. We anticipate 90% of travel agency busi-
nesses to temporarily close operations in the next 7 to 21 days.
Recovery will be slow until consumers feel confident in travel-
ing again. The industry will not recover if we have to adhere to
these regulations.

Is the CTA in any position to assist the retail Canadian travel
industry to work with the federal and provincial governments
to quell Mr. Lukas’s damaging messaging (difficult I know with
freedom of speech), and/or assist with going to the banks and
credit card companies for prevention of credit card chargebacks
during this time. [...]

I appreciate your urgent response to our serious concerns.

[Emphasis added.]

A copy of the ACTA Request for Assistance on Passenger Refunds is attached
and marked as Exhibit “70”.

The CTA has not produced any documents on what response, if any, the CTA
provided to the ACTA Request for Assistance on Passenger Refunds (Exhibit “707).

March 23, 2020 (Monday morning): CTA Discussions about Expiry Dates
on Vouchers

At 9:09 a.m. on March 23, 2020, Mr. Streiner sent an email to the “EC” group
and, for the Statement on Vouchers, Mr. Streiner asked “should we retain lan-
guage on expiry dates and if so, is the current text the best approach?” A copy
of an email thread dated March 22-23, 2020, containing Mr. Streiner’s email, is
attached and marked as Exhibit ¢“71”.
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In response to Mr. Streiner’s question, Mr. Bergeron (CTA Chief of Staff) noted
the following (Exhibit “717):

I agree with Valerie: my least favorite option is to say nothing
and let air carriers issue useless vouchers.

Having said this, my preference would be to give these vouchers
no expiration date or something like a 5 years expiration date.
Allowing airlines to give vouchers instead of cash is already a
big move. For reference, the EU, at the exception of Belgium,
hasn’t gone that far yet. So, in the interest of striking a balance,
I would be tempted to give passengers more time to use these
vouchers.

[Emphasis added.]

In response to Mr. Streiner’s question, Ms. Barker (CTA Vice Chair) mentioned

the EU approach to the issue of refunds for passengers (Exhibit “717):

I think the EU has landed on something different:

https://ec.europa.eu/commission/presscorner/detail/en/ip_20_485

The URL in Ms. Barker’s email links to the European Commission news release
“COVID-19: Commission provides guidance on EU passenger rights,” dated
March 18, 2020, which stated that:

In our efforts to mitigate the economic impacts of the COVID-
19 pandemic, the Commission has today published guidelines
to ensure EU passenger rights are applied in a coherent manner
across the EU.

National governments have introduced different measures, in-
cluding travel restrictions and border controls. The purpose of
these guidelines is to reassure passengers that their rights are
protected.

Commissioner for Transport Adina Vilean said: “In light of the
mass cancellations and delays passengers and transport opera-
tors face due to the COVID-19 pandemic, the Commission wants
to provide legal certainty on how to apply EU passenger rights.
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125.

In case of cancellations the transport provider must reimburse
or re-route the passengers. If passengers themselves decide to
cancel their journeys, reimbursement of the ticket depends on
its type, and companies may offer vouchers for subsequent use.
Today’s guidelines will provide much-needed legal certainty on
how to apply EU passenger rights in a coordinated manner across
our Union. We continue to monitor the rapidly evolving situa-
tion, and, if need be, further steps will be taken.”

This guidance will help passengers, the industry and national
authorities in this unprecedented situation, with important pas-
senger travel restrictions imposed by national governments and
knock-on effects on transport services across the EU. By intro-
ducing clarity, the guidelines are also expected to help reduce
costs for the transport sector, which is heavily affected by the
outbreak. The guidelines cover the rights of passengers when
travelling by air, rail, ship or bus/coach, maritime and inland wa-
terways, as well as the corresponding obligations for carriers.

If passengers face the cancellation of their journey, for example,
they can choose between reimbursement of the ticket price or
re-routing to reach their final destination at a later stage. At the
same time, the guidelines clarify that the current circumstances
are “extraordinary”, with the consequence that certain rights —
such as compensation in case of flight cancellation less than two
weeks from departure date — may not be invoked.

[Emphasis added.]

A copy of the European Commission page is attached and marked as Exhibit ¢“72”.

The “guidelines” URL within the above European Commission news release
links to a PDF file entitled “Commission Notice - Interpretative Guidelines on
EU passenger rights regulations in the context of the developing situation with
Covid-19.” A copy of these guidelines, as it was archived on March 21, 2020,
retrieved from the Internet Archive repository, is attached and marked as Ex-

hibit “73”.
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March 23, 2020 (Monday Afternoon): Air Canada Request for Assistance
on Passenger Refunds

On March 23, 2020, Mr. David Shapiro (Executive Vice President, International
& Regulatory Affairs & Chief Legal Officer of Air Canada) made a request di-
rectly to Mr. Streiner by way of a letter that was marked “Private and Confiden-
tial” [Air Canada Refund Assistance Request]. The pertinent portions of that

letter stated that:

I regret that I have to be writing with the degree of urgency that
I am to request immediate relief from the ongoing application of
APPR, and the imminent entry into force of ATPDR on June 25,
2020, as a result of the devastating impact that the COVID-19
crisis is having on airlines. These concerns were raised during
the Agency’s technical briefing on March 19th, 2020, and we
were invited to put them in writing.

[...]
Request

Therefore, pursuant to s. 80 of the Canada Transportation Act
(“Act”), we request that the Agency declare a complete sus-
pension of the application of all obligations under APPR until
further notice.

If this most sensible measure in these unprecedented circum-
stances is, for whatever reason, deemed not feasible, we request
that the Agency at a minimum:

—  Clearly recognize that all delays, cancellations, and denied
boarding occurring at this time of crisis are outside of air-
lines’ control, with no exceptions;

— Clarify that the uncontrollable nature of the crisis means
that no refunds to passengers are required under APPR
[footnote 4]. While this may be clear to the Agency and
in Air Canada’s tariffs, it is increasingly evident that it is
not clear to the general public. Failure to clarify this will
inevitably lead to a sharp and unnecessary increase in com-
plaints and meritless lawsuits;

[footnote 4] While para. 7 of Determination No. A-2020-42 does
read that only rebooking obligations apply to situations outside

65




127.

(xvi)

128.

carrier’s control, a clear statement that no refunds apply would
be extremely helpful in light of the current state of confusion in
the public sphere.

[...]
[Emphasis added.]

A copy of the Air Canada Refund Assistance Request letter, and Mr. Streiner’s
email forwarding the letter to the “EC” email list, is attached and marked as

Exhibit <74”.

I observe that the two bullet points from the Air Canada Refund Assistance
Request letter seem to be worded almost identically to the bullet points in the

Transat A.T. Chairman Voucher Request from March 22, 2020 (Exhibit “68”).

March 23, 2020 (Monday afternoon): CTA “EC” Meeting Discussion on
Refunds or Vouchers

Below is an excerpt of the “EC” meeting notes taken by Ms. Lau (CTA’s Advi-
sor, Office of the Chair and CEO) from the March 23, 2020 “EC” meeting that

relate to the issue of refunds for air passengers:
Debriefs

eSS [Scott Streiner]: TC [Transport Canada] indicated Agency
moved faster than they expected. Other travel restrictions
expected. Agreement between SS [Scott Streiner] and
MK [Michael Keenan] that agencies/departmernts should
not issue piecemeal decisions. Call this evening between
TC and Agency officials.

Messaging on CTA services

eSS [Scott Streiner]: Where message says CTA pausing
air disputes, should specify that Agency still receiving
complaints.

e LB [Liz Barker]: Maintaining Agency services “to the
extent possible” too vague and signaling slowdown of
services when not true. Need to be more specific.
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e *TH [Tim Hillier] to revise messaging - continuing
normal activity, with the exception of... passengers
can file complaints, but response times may be dif-
ferent. Do not want to solicit air travel complaints.

Air carrier requests for additional measures

e SS [Scott Streiner] prepared table comparing AC [Air
Canada] and AT [Air Transat] asks.

o *Statement that all situations in COVID context =
Category 3 should be discussed at Members meeting.

Varia

e TO [Tom Oommen]: We received two requests for tar-
iffs information. SS [Scott Streiner]: Summary of what
tariffs say about refunds/vouchers. MJ [Marcia Jones]:
Asked that tariffs team prioritize WJ, AC, and AT tariffs.

[...]

[Emphasis added in underline; original emphasis in bold.]

A copy of the March 23, 2020 “EC” meeting notes is attached and marked as
Exhibit <“75”.

The table of the Air Canada and the Air Transat “asks” that Mr. Streiner pre-
pared and referred to above is attached and marked as Exhibit ¢“76”, and ex-

cerpted below.

67




68

Item

AT

AC

APPR

Issue a blanket exemption from all
APPR, or take the steps below

Classification of flight State that all current disruptions Same
disruptions are category 3
Refunds State that no refunds are owed Same
Vouchers Signal that vouchers are acceptable
in lieu of cash refunds
Response time Exempt airlines from the 30 day Same
timeline
Alternative travel Exempt airlines from any obligation | Same
arrangements to provide alternative travel
arrangements
April 30 Extend the current exemptions for | Same
at least 90 days
Enforcement Suspend for 1 year Same
ATPDR A 90-day or longer delay to the

"deadline for compliance" or, at
least, to certain provisions

130. Tunderstand “category 3” in the table above refers to situations outside of an air

carrier’s control under the APPR.

(xvii) March 24, 2020: CTA Members’ Meeting on Air Carrier Requests

131.  On March 24, 2020, the CTA’s Members held a meeting. One of the CTA Mem-

bers (Ms. Heather Smith) made notes in respect of that meeting, by making an-

notations to the table of asks compiled by Mr. Streiner (Exhibit “76”). A copy of

the annotated table of asks is attached and marked as Exhibit “77”. For Transat

A.T’s and Air Canada’s request that the CTA state publicly that no refunds are

owed to passengers, Ms. Smith’s annotation (Exhibit “77”) stated:

Already addressed through the Agency’s statement.




(xviii) March 24,2020: CTA Strategizing on Media Responses, Social Media Com-

132.

plaints, and Public Response to the Statement on Vouchers

On the morning of March 24, 2020, Ms. Jones (the CTA’s Chief Strategy Of-
ficer) prepared a draft email to be disseminated to air carriers en masse about
the Statement on Vouchers, and Mr. Streiner provided input on that draft email.

The text of the draft email, after Mr. Streiner’s edits, is excerpted below:

I am writing to provide an update on the latest steps the Cana-
dian Transportation Agency has taken related to the COVID-19
pandemic. Today, the CTA issued decisions:

e Temporarily exempting all air carriers holding a domes-
tic licence from the requirement in section 64 of the Canada
Transportation Act to provide 120 days’ notice and en-
gage in consultations before temporarily suspending the
operation of air services between points in Canada, while
retaining that requirement for any permanent discontin-
uation of service. For more information, see Order X.

e Temporarily exempting all air carriers from the Air Pas-
senger Protection Regulations deadline for responding to
passenger claims for compensation, while requiring that
responses be provided within 120 days of the end of the
exemption to certain APPR provisions. For more infor-
mation, see Order Y.

In addition, the CTA has released a statement providing guidance
for addressing the mass flight cancellations taking place worldwide.
In order to balance passenger protection and airline operating
realities in these extraordinary and unprecedented circumstances,
the CTA has indicated that, generally speaking, an appropriate
approach in the current context could be for airlines to provide
affected passengers with vouchers or credits for future travel,
as long as these vouchers or credits do not expire in an unrea-
sonably short period of time. Of course, any situation brought
forward to the CTA will be evaluated on its own merits. The full
statement is available on the CTA’s website (insert link).

We will be sure to keep you informed of any further develop-
ments. Please don’t hesitate to contact me with any questions.

[Emphasis added.]
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A copy of the email exchange between Mr. Streiner and Ms. Jones is attached

and marked as Exhibit ¢“78.

In the afternoon of March 24, 2020, Mr. Vincent Turgeon (CTA) indicated that
the CTA had just received a third request from the media on the issue of air-
line refunds and vouchers, with the first such media request received the pre-
vious week. Mr. Turgeon also indicated that “our Twitter account has received
dozens of questions on that same topic” and asked if he could “use that strategy
[i.e., responding using the Statement on Vouchers] for direct responses on email
(@Info inbox) and on Twitter?” A copy of Mr. Turgeon’s email is attached and

marked as Exhibit ¢79”.

On the evening of March 24, 2020, Mr. Streiner circulated “a draft answer to
possible questions on why we issued the statement, whether it shortchanges
passengers, whether it puts fragile airlines at greater risk of failure, etc. [...] we
need to be ready when the calls come.” A copy of Mr. Streiner’s email, and the

enclosed draft answers, is attached and marked as Exhibit <“80.

Mr. Streiner’s draft answers stated the following (Exhibit “80”):

e The Canada Transportation Act and Air Passenger Protec-
tion Regulations do not require refunds where a flight cancellation
is outside an airline’s control, which would include cancel-
lations resulting from the COVID-19 pandemic.

e Airline tariffs have a wide range of provisions, but it’s often
unclear which tariff terms would apply to this unprecedented
situation and whether the force majeure clauses in most tar-
iffs would exempt airlines from paying anything.

e As aresult, many passengers affected by the cancellations
have been facing significant confusion about what their rights
were and the possibility that they will lose the entire cost of

their flights.

e At the same time, airlines have had to deal with huge drops
in passenger volumes and have little to no ability to issue
cash refunds.
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e In these extraordinary circumstances — which were never
anticipated by the legislation, the regulations, or the tariffs
— the CTA concluded that the best way of balancing passen-
ger protection with airline’s current operating realities was
to suggest that airlines issue vouchers or travel credits for
the value of cancelled tickets, as long as those vouchers or
credits don’t expire too soon.

e  We believe that this is a fair, sensible approach in these very
difficult circumstances and that greater clarity and consis-
tency of approach will be of benefit to for both passengers
and airlines

[Emphasis added.]

136. Inresponse to Mr. Streiner’s draft answers to possible questions, Ms. Jones then

circulated her proposed answers on the same issue, stating that:

Hi Scott, I was thinking of the same issue. I drafted up the fol-
lowing earlier today, for your consideration. I think with regard
to the airlines, we are not trying to benefit them per se, but rather,
ensure that Canadians can benefit from a variety of carriers, ser-
vice offerings and routes in the future. The only reason we want
to do this is for the benefit of Canadian passengers in the long
term. It may be helpful to accentuate this. Marcia

Q3. It does not seem fair to passengers who lost money that
they would only get credits or vouchers. Can you explain?

The CTA believes that fair and robust air protection for passengers
whose flights are cancelled in these circumstances is essential.
That is why the CTA has issued a statement (insert link) indi-
cating that providing vouchers or credits to passengers in these
extraordinary circumstances may be appropriate. This measure
goes beyond what is required for situations outside of the carrier’s
control under the Air Passenger Protection Regulations and, in
some cases, goes beyond what carriers provide for in their tariffs.

The legislation, regulations, and tariffs were developed in antic-
ipation of relatively localized and short-term disruptions. None
contemplated the sorts of worldwide mass flight cancellations
that have taken place over recent weeks as a result of the pan-
demic.




(xix)

137.

138.

The issuance of vouchers or credits strikes a fair and sensible
balance between passenger protection and airlines’ operational
realities in these extraordinary and unprecedented circumstances.
It is important that passengers not suffer out of pocket, and also
that the air industry survive and can continue to provide diverse
service offerings to Canadians once the crisis has abated.

[Emphasis added.]

A copy of Ms. Jones’s email is attached and marked as Exhibit “81”.

March 25, 2020: CTA Publishes the Statement on Vouchers

At 9:45 a.m. on March 25, 2020, Mr. Streiner circulated a further revision to
the draft Statement on Vouchers to include, among other changes, that “airlines
believe[d]” that their tariffs have clauses that relieve the airlines from providing
refunds. A copy of Mr. Streiner’s email, and the revised draft Statement on

Vouchers, is attached and marked as Exhibit ¢82’.

At 9:53 a.m. on March 25, 2020, a few hours before the Statement on Vouchers
was finalized and published, Mr. Streiner also provided some comments on Ms.

Jones’s proposed answer (Exhibit “817). Mr. Streiner stated that:

Hi, Marcia. As part of Liz’s and my discussion of the statement
this morning, we concluded that vouchers may not, in fact, go
beyond what the APPR require, since they could, arguably be
deemed a necessary alternative to itinerary completion where
completion isn’t possible. That’s the sort of interpretation the
Agency might could conceivably in future adjudications.

Could you please adjust the answer accordingly, emphasizing
not “going beyond” but rather, “bringing greater greater clar-
ity and consistency in unprecedented and unanticipated circum-
stances”?

[Emphasis added.]

A copy of Mr. Streiner’s email to Ms. Jones is attached and marked as Ex-

hibit “83”.
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Approximately thirty minutes after Mr. Streiner’s email, Mr. Bergeron (CTA’s
Chief of Staff) opined that the Statement on Vouchers should instead be labelled
as “guidance,” as it would carry more weight. Mr. Streiner responded and stated:

Not sure we should call this [the Statement on Vouchers] guid-
ance. That might slightly overstate it.

An email thread containing this exchange between Mr. Bergeron and Mr. Streiner

is attached and marked as Exhibit ¢“84”°.

In the above email thread (Exhibit “84”), Ms. Barker also provided her input on

whether to label the Statement on Vouchers as “guidance’:

I understand Seb’s [Mr. Bergeron’s] point, to try to frame this,
and your response, that it might overstate it. But given that it is
consistent with your intent, that this be seen as guidance by all,
it might be OK to overstate it slightly

[Emphasis added.]

At 1:35 p.m. on March 25, 2020, Mr. Streiner circulated the final version of
the Statement on Vouchers and included a line stating that “24 months would
be considered reasonable in most cases” for expiry of vouchers or credits. As
described earlier, in paragraphs 55-64, by March 21, 2020, major Canadian air
carriers had already been issuing vouchers with 24-month expiry dates. A copy
of the email from Mr. Streiner, with the final version of the Statement on Vouch-

ers, is attached and marked as Exhibit “85.

At 1:55 p.m. on March 25, 2020, Ms. Jones forwarded Mr. Streiner’s final ver-
sion of the Statement on Vouchers to relevant CTA personnel for posting on the

internet and stated:

Over to you! ©

A copy of Ms. Jones’s email is attached and marked as Exhibit ¢“86”.
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March 25, 2020 Afternoon: CTA Informs Stakeholders of the Statement on
Vouchers

At 2:34 p.m. on March 25, 2020, Ms. Jones sent an email using the “Blind Car-
bon Copy (BCC)” feature to an undisclosed list of recipients to announce that
the Statement on Vouchers had been published, among other measures. Mr. Pet-
sikas (Transat A.T.) responded to that email thanking the CTA “for turning this
around and getting it out the door.” A copy of Mr. Petsikas’s email, including

Ms. Jones’s email announcement, is attached and marked as Exhibit “87”.

At 4:01 p.m. on March 25, 2020, Ms. Jones sent another email using the “Blind
Carbon Copy (BCC)” feature to another undisclosed list of recipients, including
Mr. Kerr (Senior Director of Government Relations at the Canadian Automobile
Association), to announce that the Statement on Vouchers had been published,
among other measures. A copy of Mr. Kerr’s response to Ms. Jones’s announce-

ment email is attached and marked as Exhibit <“88.

March 25, 2020 Afternoon: CBC Urgent Inquiry about the Statement on
Vouchers

At 3:53 p.m. on March 25, 2020, a journalist from CBC sent an urgent inquiry
to the CTA and also brought the CTA’s attention to the CTA decision in Lukdcs
v. Porter Airlines Inc. (No: 344-C-A-2013):

Is this from the CTA?

https://www.otc-cta.gc.ca/eng/statement-vouchers

It has no name attached to it and I would like to know who to
attribute it to and on what legislative basis it is endorsing credits
and not refunds?

I ask because the CTA has issued decisions that say airlines
must refund passengers, even when the cancellation is beyond
the airlines’ control.
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An August 29, 2013 decision from the Canadian Transport Agency
states “The Agency agrees with Mr. Lukdcs, and finds that it is
unreasonable for Porter to refuse to refund the fare paid by a pas-
senger because of its cancellation of a flight, even if the cause is
an event beyond Porter’s control.” I must finish my story today
but I need confirmation from you that this link is legitimate and
the release is from the CTA. I am hoping you can respond to my
questions within the next few hours. Regards, Yvonne

[Emphasis added.]

An email thread containing this CBC media inquiry is attached and marked as

Exhibit “89”.

Within about twelve minutes of the CBC inquiry, Mr. Turgeon (CTA) suggested
to Ms. Jones (CTA) and Mr. Hillier (CTA) the following (Exhibit “897):

Hi Marcia and Tim, please advise. We just received this. We
could simply respond that it is a clarification offered by the CTA.

March 25, 2020 Afternoon: Discussion on FAQs for Statement on Vouchers

On the afternoon of March 25, 2020, shortly after the Statement on Vouchers
was posted on the CTA’s website, Mr. Streiner, Ms. Barker, and Mr. Bergeron
were exchanging comments on a “Web FAQs” document that related to the
Statement on Vouchers. A copy of the email thread and a marked-up copy of
the “Web FAQs” is attached and marked as Exhibit ¢“90”. In the “Web FAQs,”
Ms. Barker made a number of comments including those excerpted below:

[...] The CTA believes that fair and robust air protection for pas-

sengers whose flights are cancelled in these circumstances is es-
sential.[...]

Commented [LB4: Well robust air passenger protection
would give them what they’re entitled to, wouldn’t it...?
I think that this is the wrong word..]

[...] This measure provides a clear signal on the carrier’s obliga-
tions in brings greater clarity and consistency in unprecedented
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and unanticipated circumstances in situations outside of their
carrier’s control under the Air Passenger Protection Regulations
- which simply require the completion of the passenger’s itinerary,
when this may no longer be possible in today’s environment -
and, in some cases, goes beyond what carriers are to provide
under their tariffs.

Commented [LB8: Would definitely not say this because
I believe that if tariffs provide for nothing, they are out
of compliance with the APPR.]

Transat A.T., Air Canada, and ACTA Correspondences with the CTA Were
Not Documented in the Lobbying Registry Communication Reports

I searched the Registry of Lobbyists on the website of the Office of the Com-

missioner of Lobbying of Canada [Commissioner of Lobbying].

(a)

(b)

(©)

Attached and marked as Exhibit “91” are the communication reports
that Transat A.T. Inc. filed with the Commissioner of Lobbying for the
time period between February 2020 and May 2020 [Transat Commu-

nication Reports].

Attached and marked as Exhibit ¢“92” are the communication reports
that Air Canada filed with the Commissioner of Lobbying for the time
period between February 2020 and May 2020 [Air Canada Communi-

cation Reports].

Attached and marked as Exhibit “93” are the communication reports
that ACTA filed with the Commissioner of Lobbying for the time pe-
riod between February 2020 and May 2020 [ACTA Communication
Reports].

The four known communications between Transat A.T. and the CTA were not

documented in the Transat Communication Reports:
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(a) The call between Mr. Petsikas (Transat A.T.) and Ms. Jones (CTA) on
March 18, 2020 (paragraphs 92-93).

(b) Mr. Petsikas’s email to Ms. Jones within the AT-CTA Voucher Request
Thread (Exhibit “45”).

(c) Mr. Petsikas’s follow-up email to Ms. Jones on March 19, 2020 (Ex-
hibit “48”).

(d) Mr. Petsikas’s further follow-up email to Ms. Jones on Saturday March
21, 2020 (Exhibit “517).

The March 23, 2020 Air Canada Refund Assistance Request (Exhibit “74”),
sent to the CTA and marked ‘“Private and Confidential,” was not documented in

the Air Canada Communication Reports.

The Sunday March 22, 2020 ACTA Request for Assistance on Passenger Re-
funds (Exhibit ““70”) that was sent to the CTA was not documented in the ACTA

Communication Reports.

CTA Invoked the Statement on Vouchers to Respond to Passengers

On March 25, 2020, the CTA began responding to public Twitter tweets from

passengers using the following text:

[...] please refer to this link that will answer your question: https://otc-
cta.gc.ca/eng/statement-vouchers Thank you. CTA social media

A copy of the CTA’s public tweets on March 25, 2020, also included in my
April 7, 2020 affidavit, is attached and marked as Exhibit “94”. A copy of the
CTA’s public tweets on March 25, 2020, and disclosed by the CTA in response

to this Court’s disclosure orders, is attached and marked as Exhibit ¢95”.
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Between March 20 to 27, 2020, the CTA was responding to inquiries from a
passenger named Tammy Pedersen. On March 20, 2020 at 1:08A a.m., Ms.
Pedersen asked the CTA about her rights to a refund when Swoop is cancelling

the flight, without reference to the COVID-19 situation:

I booked a flight with Swoop Airlines for next month and they
are cancelling the flight and only offering me a future credit. The
flight is from Abbotsford, B.C. to Las Vegas, Nevada and return.

Am I not entitled to a refund back to my card?

[Emphasis added.]

On March 20, 2020 at 7:43 a.m., the CTA replied and referred to the COVID-19
situation. The CTA then cited to Ms. Pedersen material portions of Determina-
tion No. A-2020-42 (Exhibit “32”) relating to the relaxing of an air carrier’s
obligation to pay the minimum compensation under the APPR and that the air

carrier “would have to make sure the passenger completes the itinerary.”

On March 20, 2020 at 11:25 a.m., Ms. Pedersen wrote back to the CTA indicat-
ing she did not understand the CTA’s answer. Ms. Pedersen specifically inquired

what her rights would be if the air carrier is unable to complete her itinerary:

Thank you for your response, but I don’t understand the answer.

“However, they would have to make sure the passenger com-
pletes their itinerary.” If the carrier doesn’t - what form of com-
pensation am I entitled to? A refund in the form of a future credit
or a refund in the original form of payment?

I have them my money in exchange for a service they are unable
to provide. This is also outside of my control and a financial
burden to me. All I want is my money returned.

Any info/clarification would be appreciated.

[Emphasis added.]
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On March 27, 2020 at 10:25 a.m., the CTA responded to Ms. Pedersen’s inquiry
from March 20, 2020 with a copy of material portions of the Statement on

Vouchers as follows:

For flight disruptions that are outside an airline’s control, the
Canada Transportation Act and Air Passenger Protection Regu-
lations only require that the airline ensure passengers can com-
plete their itineraries. Some airlines’ tariffs provide for refunds
in certain cases, but may have clauses that may relieve the airline
of such obligations in force majeure situations.

While any specific situation brought before the CTA will be ex-
amined on its merits, the CTA believes that, generally speaking,
an appropriate approach in the current context could be for air-
lines to provide affected passengers with vouchers or credits for
future travel, as long as these vouchers or credits do not expire
in an unreasonably short period of time (24 months would be
considered reasonable in most cases).

A copy of the email chain between the CTA and Ms. Pedersen between March
20 to 27, 2020, provided to me by Ms. Pedersen, is attached and marked as
Exhibit “96”.

On March 27, 2020, a passenger named Ms. Jennifer Mossey received from
the CTA a similar email as Ms. Pedersen that repeats the Statement on Vouch-
ers. The CTA’s response did not answer Ms. Mossey’s concern about Sunwing
initially agreeing to a refund pursuant to their own policies, only to change
the policy days after and deny any refunds. In particular, the CTA provided a

generic response as follows:

[..]

The CTA has taken steps to address the major impact that the
COVD-19 pandemic is having on the airlines industry by mak-
ing temporary exemptions to certain requirements of the Air Pas-
senger Protection Regulations (APPR). These exemptions apply
to flight disruptions that occur from March 13, 2020 until June
30, 2020.
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[..]

For flight disruptions that are outside an airline’s control, the
Canada Transportation Act and Air Passenger Protection Regu-
lations only require that the airline ensure passengers can com-
plete their itineraries. Some airlines’ tariffs provide for refunds
in certain cases, but may have clauses that may relieve the airline
of such obligations in force majeure situations.

While any specific situation brought before the CTA will be ex-
amined on its merits, the CTA believes that, generally speaking,
an appropriate approach in the current context could be for air-
lines to provide affected passengers with vouchers or credits
for future travel, as long as these vouchers or credits do not
expire in an unreasonably short period of time (24 months
would be considered reasonable in most cases).

[...]
[Original emphasis in bold.]

A copy of the exchange between the CTA and Ms. Mossey, provided to me by
Ms. Mossey, is attached and marked as Exhibit ¢“97”.

The CTA continued to respond to passengers using the Statement on Vouchers
in the weeks thereafter. A bundle of emails citing the Statement on Vouchers
sent by the CTA in response to passengers’ inquiries between April 8 to April

20, 2020 is attached and marked as Exhibit “98>°.

CTA Included the Statement on Vouchers in Boilerplate Complaint Re-
sponses

After the CTA published the Statement on Vouchers, it began including the
Statement on Vouchers within the automated response emails that were sent to

passengers:

Thank you. We have successfully received your complaint. Your
case number is [...]
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Suspension of all air dispute resolution activities

[..]

Air carriers’ obligations during the global COVID-19 pan-
demic

The CTA has taken steps to address the major impact that the
COVD-19 pandemic is having on the airlines industry by mak-
ing temporary exemptions to certain requirements of the Air Pas-
senger Protection Regulations (APPR). These exemptions apply
to flight disruptions that occur from March 13, 2020 until June
30, 2020.

Statement on Vouchers for flight disruptions

[Emphasis added.]

A copy of the automated email received by a passenger named Reine Desrosiers

is attached and marked as Exhibit 99,

K. Canadian Air Carriers Immediately Invoked the Statement on Vouchers to
Deny Passenger Refunds

161. On March 27, 2020, Sunwing issued a letter that was distributed to travel agents,

including an accompanying FAQ, both of which contained the text below:

Initially, we offered customers booked on our flights during this
suspension the choice between a future travel credit valid for
12 months and a full cash refund. However, after the Govern-
ment of Canada’s non-essential travel advisory, we adjusted our
policy to be aligned with all other Canadian airlines and tour op-
erators. This decision is also consistent with the ruling made by
the Canadian Transportation Agency on March 26, 2020.

[Emphasis added.]

A copy of the letter to the travel agents is attached and marked as Exhibit “100”.

A copy of the accompanying FAQ is attached and marked as Exhibit ¢“101”.



https://otc-cta.gc.ca/eng/important-information-travellers-during-covid-19
https://otc-cta.gc.ca/eng/important-information-travellers-during-covid-19
https://otc-cta.gc.ca/eng/important-information-travellers-during-covid-19
https://otc-cta.gc.ca/eng/statement-vouchers

162.

163.

164.

On March 31, 2020, WestJet communicated with a passenger, Ms. Steffany
Christopher, via Facebook Messenger, stating that:
We understand the challenges our guest have been faced with.

However, the Canadian Transport Agency has approved us to
issue refunds to the travel bank. [...]

[Emphasis added.]

A screenshot of those Facebook messages, provided to me by Ms. Christopher,

is attached and marked as Exhibit <“102”.

On April 1, 2020, Air Canada wrote in response to an email from Mr. David

Foulkes, a passenger, demanding a refund:

I would like to attach two links from the Canadian Transporta-
tion Agency website as they may help clarify some of your ques-
tions. The CTA has issued temporary exemptions to the Air Passenger
Protection Regulations regarding refund request and extension

of ticket validity.

https://www.otc-cta.gc.ca/eng/content/canadian-transportation-agency-
issues -temporary-exemptions-certain-air-passenger-protection

https://otc-cta.gc.ca/eng/statement-vouchers [...]

[Emphasis added.]

A copy of the email chain between Air Canada and Mr. Foulkes, provided to

me by Mr. Foulkes, is attached and marked as Exhibit “103”.

On March 27, 2020, Air Canada wrote in response to an email from Mr. Ahren

Belisle, a passenger, demanding a refund:

As mention previously the maximum we can provide is to keep
your ticket as a credit for 24 months ( 2 years) [...] The policy
we follow at the moment is supported by the CTA ( Canadian air
transportation agency).

[Emphasis added.]
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165.

166.

A copy of the email chain between Air Canada and Mr. Belisle, provided to me

by Mr. Belisle, is attached and marked as Exhibit ¢“104”.

On March 26, 2020, Air Transat responded to a personal message on Twitter

from a passenger, Mr. Adam Bacour, as follows:

[...] We strongly believe that the 24-month credit offered to our
customers to compensate for their cancelled travel plans is a flex-
ible proposition in these exceptional circumstances [...] In this
regard, the Canadian Transportation Agency recently issued an
opinion on the subject, which supports our decision and emphasizes
that the solution proposed by Transat, among others, is appropriate
given the current situation.

[Emphasis added.]

A screenshot of that Twitter message, which was provided to me by Mr. Bacour,

is attached and marked as Exhibit <“105”.

On March 28, 2020, Swoop responded to an email request for a refund from a

passenger, Ms. Susan Simpson, as follows:

We do understand that a refund would be preferred, however we
are only offering Swoop credits at this time for cancelled flights.

On March 25, the Canadian Transportation Agency clarified its
position on providing credit for travel due to the uncertain times
we are in. This clarification stated that airlines could offer travel
credit for cancelled flights, and the credit should be valid for a
reasonable amount of time, which was indicated to be 24 months.
If you would like more information please visit the CTA’s web-
site here: https://otc-cta.gc.ca/eng/statement-vouchers

[Emphasis added.]

A copy of the email chain between Swoop and Ms. Simpson, which was pro-

vided to me by Ms. Simpson, is attached and marked as Exhibit “106”.
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167.

168.

Travel Industry Invoked the CTA’s Statement on Vouchers to Deter Re-
funds

On March 25, 2020, a travel agency based in Ontario named TravelOnly, made
the following Facebook post on their Facebook page, citing the CTA’s Statement

on Vouchers as follows:

To all of our amazing clients - thank you for putting your trust
in TravelOnly and our amazing advisors. Over the course of the
past two weeks, our advisors have been on hold for upwards of
12+ hours to help you get home or cancel or rebook your trips.
No doubt this will continue for the foreseeable future — we are
here for you and hope that you will remember the value of using
a travel advisor in the future!

Some of you have reached out to enquire how the new Air Pas-
senger Protection Regulations would impact the requirements of
airlines when flights were cancelled and/or rebooked.

The Canadian Transportation Agency has provided a statement
which provides direction for you and your travel advisor regarding
the issuing of future travel vouchers. In summary, the CTA believes
that providing affected passengers with vouchers or credits for
future travel is appropriate and reasonable. We understand that
you may have questions on your voucher and how to use it for
future travel and we encourage you to reach out to your Trav-
elOnly advisor or our offices for assistance at any time. Please
note that most vouchers will be issued within the next 4-6 weeks
depending on the airline and travel supplier.

[Emphasis added.]

A copy of the Facebook post is attached and marked as Exhibit “107”.

On April 3, 2020, a news article entitled “Tactful and tough, agents have effec-
tive strategies for dealing with refund demands” was published in Travel Week,
a weekly publication targeting travel agents. The news article referred to the
CTA’s Statement on Vouchers and outlined an example of how travel agents can
utilize the Statement on Vouchers to cause passengers to accept a voucher, in

part, as follows:

34




[...] On March 25 the Canadian Transportation Agency waded
into the fray, issuing a special statement saying that while spe-
cific cases may get further analysis, in general, vouchers are ap-
propriate in these extraordinary circumstances.

[...]

A letter that Vanderlubbe and his team have ready for any client
making persistent refund requests or launching credit card charge-
backs is strongly worded but fair, and explains the situation from
the retailer’s side. The letter cites the CTA statement and reads,
in part: “We too are experiencing financial damage from the
COVID19 pandemic, paying our staff for more than 5 weeks
now with little or no revenue coming, in order to help our cus-
tomers return home, process future travel credits, and we will be
re-booking for months later.”

The letter also notes: “The Federal Government has issued a
plain language statement which you can read from the link below
[https://otc-cta.gc.ca/eng/statement-vouchers] that states that, as
far as the air travellers protection regime goes, it was never in-
tended to cover acts of God, or a force majeure situation. In
short, they state that a future travel credit for 2 years is sufficient
compensation under this circumstance.

“Further, the Travel Industry Council of Ontario, that adminis-
ters the Ontario Travel Industry Act, has issued a statement that
‘under Ontario law, there is no requirement for a travel com-
pany to refund or offer alternative travel services if a government
travel advisory is in effect’. In short, our suppliers are not even
obligated to provide a future travel credit, but they are.

[sic] Your chargeback through your credit card is unreasonable
given that you are being offered a travel credit good for two
years, and that you had the opportunity to purchase cancellation
insurance at the time of booking, and you declined to do so.

[sic] We ask that you contact your credit card company and ‘re-
verse the chargeback request’. We need evidence of this in order
to process your future travel credit.”

[Emphasis added.]

A copy of the article is attached and marked as Exhibit “108”.
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169.

170.

171.

On April 1, 2020, the Canadian Life and Health Insurance Association, a vol-
untary association representing 99 percent of Canada’s life and health insurance
business, published a press release entitled “Advisory: Travel cancellation insur-
ance and airline vouchers or credits” that specifically relied on the CTA’s State-
ment on Vouchers, suggesting that passengers may be unable to claim against

their travel insurance policies as follows:

[...] On March 25, 2020, the Canadian Transportation Agency
updated its endorsement of the use of vouchers or credits as
an appropriate approach for Canada’s airlines as long as these
vouchers or credits do not expire in an unreasonably short pe-
riod of time.

Travel insurers are advising policyholders that if you have been
offered this type of full credit, or voucher for future use by an
airline, train or other travel provider, in many instances, under
the terms of your insurance policy you will not be considered to
have suffered an insurable loss. [...]

Disputes over refunds and credits should be directed to your
travel service provider, transportation carrier or the Canadian
Transportation Agency. [...]

[Emphasis added.]

A copy of the press release is attached and marked as Exhibit “109”.

March 30, 2020: APR Raises Concerns About the Statement on Vouchers
Directly with the CTA

On March 30, 2020, APR sent a letter to the CTA, specifically raising a concern
that the Statement on Vouchers is misleading. APR specifically requested that
the CTA remove the Statement on Vouchers by March 31, 2020. A copy of that
letter is attached and marked as Exhibit “110”.

On March 30, 2020, the Secretariat of the CTA sent an email acknowledging
receipt of APR’s letter of March 30, 2020. A copy of that acknowledgement

email is attached and marked as Exhibit <111,
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172.

173.

174.

175.

The CTA has not responded to APR’s letter of March 30, 2020, except for the

acknowledgment email above.

Statement on Vouchers was Inconsistent with a Lawful Directive of the US
Regulator and the Guidelines of the European Commission

The United States Department of Transportation [USDOT] is the federal reg-
ulator of commercial US and foreign airlines that fly to, from, or within the
United States. Unlike the CTA in Canada, the USDOT is a regulator, and not a
quasi-judicial tribunal that adjudicates air passenger disputes with air carriers.
In the USDOT’s “A Consumer Guide to Air Travel,” the USDOT recommends
filing a complaint and, as a last resort, suing in small clams court. A copy of
the USDOT’s “A Consumer Guide to Air Travel”, as it was archived on April 3,
2020, retrieved from the Internet Archive repository, is attached and marked as

Exhibit “112”.

On April 3, 2020, the USDOT issued a formal enforcement notice, citing vari-
ous legal authorities and signed by the USDOT Assistant General Counsel for
Aviation Enforcement and Proceedings, entitled “Enforcement Notice Regard-
ing Refunds by Carriers Given the Unprecedented Impact of the COVID-19
Public Health Emergency On Air Travel” [USDOT Enforcement Notice]. The
USDOT Enforcement Notice specifies that:

Although the COVID-19 public health emergency has had an
unprecedented impact on air travel, the airlines’ obligation to
refund passengers for cancelled or significantly delayed flights
remains unchanged.

[Emphasis added.]

A copy of the USDOT’s notice is attached and marked as Exhibit “113”.

On or around May 12, 2020, the USDOT further published a document entitled
“Frequently Asked Questions Regarding Airline Ticket Refunds Given the Un-
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precedented Impact of the COVID-19 Public Health Emergency on Air Travel,”
which is attached and marked as Exhibit ¢“114°, and stated that:

[...] 4. May airlines and ticket agents retroactively apply new
refund policies?

The Department interprets the statutory prohibition against un-
fair or deceptive practices to cover actions by airlines and ticket
agents applying changes retroactively to their refund policies
that affect consumers negatively. The refund policy in place at
the time the passenger purchased the ticket is the policy that is
applicable to that ticket. The Aviation Enforcement Office would
consider the denial of refunds in contravention of the policies
that were in effect at the time of the ticket purchase to be an
unfair and deceptive practice.

5. May airlines or ticket agents offer credits or vouchers to
consumers in lieu of refunds?

Airlines and ticket agents can offer consumers alternatives to
a refund, such as credits or vouchers, so long as the option of
a refund is also offered and clearly disclosed if the passenger
is entitled to a refund. Further, any restrictions that apply to the
credits and vouchers, such as the period in which credits must be
used or any fees charged for using the credit, must be clearly dis-
closed to consumers. If an airline, by representation or omission,
engages in conduct that is likely to mislead consumers about
their right to a refund, or the value of a voucher or credit that
is offered, the Aviation Enforcement Office would deem such
conduct to be a deceptive practice [...]

[Emphasis added.]

176.  As described in paragraphs 123-125, on March 18, 2020, the European Com-

mission issued guidelines to the effect that (Exhibit “73”):

In case of cancellations the transport provider must reimburse
or re-route the passengers. If passengers themselves decide to
cancel their journeys, reimbursement of the ticket depends on its
type, and companies may offer vouchers for subsequent use.

[Emphasis added.]




177.

(@)

178.

179.

180.

CTA Changed the Statement on Vouchers Twice After this Judicial Review
Application was Commenced
Since APR commenced this application for judicial review, the CTA modified

the Statement on Vouchers at least twice.

April 22, 2020: CTA’s New FAQs Page

On or about April 22, 2020, about a week before the deadline for the CTA’s re-
sponding motion record for the interlocutory injunction motion, the CTA added
a new hyperlink at the bottom of the Statement on Vouchers, linking to a new
Frequently Asked Questions webpage [New FAQs Page]. The New FAQs Page
stated for the first time that the Statement was not a legal ruling and purported
to provide some explanation why the CTA issued the Statement on Vouchers. A

copy of this New FAQs Page is attached and marked as Exhibit ¢“115”.

For greater clarity, Exhibit “115” is not tendered for the accuracy of its content,
but merely as proof that the aforementioned New FAQs Page was posted on the

CTA’s website on or about April 22, 2020.

On April 21, 2020, Ms. Jones (CTA) wrote to Mr. Hanson (Transport Canada)
to give him a heads up that the intent of the New FAQs Page was to diffuse legal
risk. Ms. Jones’s email was then forwarded to Mr. Keenan (then Deputy Minis-

ter of Transport) and Mr. Roy (then Minister of Transport’s Chief of Staff):
Subject: FAQs
Hi Lawrence,

I just wanted to give you a heads up the CTA intends to post
these tomorrow. The Chair’s office is also advising MINO about
these.

The intent is to diffuse legal risk head on, in relation to litigation
that has been launched by a consumer advocate. The FAQs also
clarify some misperceptions.
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181.

182.

(ii)

183.

Please let me know if you have any questions or wish to discuss.
Thanks, Marcia

[Emphasis added.]

A copy of this email is attached and marked as Exhibit “116”.

On April 24, 2020, FlyTrippers (a travel information website based in Quebec)
posted an article to their website regarding the CTA’s New FAQs Page enti-
tled “The CTA Says Their Previous Statement on Refunds Essentially Meant
Nothing,” which is attached and marked as Exhibit “117”.

On April 24, 2020, Prince of Travel (a licensed travel agency in Ontario) posted
an article to their website regarding the CTA’s Statement on Vouchers and
New FAQs Page entitled “Refunds on Cancelled Flights: What’s the Latest in
Canada?,” which is attached and marked as Exhibit “118”.

November 16, 2020: CTA’s Revamped Statement on Vouchers

On or about November 16, 2020, the CTA published a revamped version of the

Statement on Vouchers [Revamped Statement on Vouchers].

(a) A new textbox was added to the top of the page, stating that the State-
ment on Vouchers was “non-binding” and purporting to explain why it

was originally published on March 25, 2020.

(b) The hyperlink to the New FAQs Page was replaced with the actual con-
tent from the New FAQs Page being pasted below the body of the origi-

nal Statement on Vouchers.

A copy of the Revamped Statement is attached and marked as Exhibit “119”.
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184.

185.

186.

For greater clarity, Exhibit “119” is not tendered for the truth of its content, but
merely as proof that the aforementioned Revamped Statement on Vouchers was

posted on the CTA’s website on or about November 16, 2020.

The Revamped Statement on Vouchers (Exhibit “119”) included a textbox at

the top stating that:

ﬁis non-binding statement on vouchers was issued on March 25, 2020,%
the face of unprecedented and extraordinary circumstances impacting do-
mestic and international air travel. Because the law does not require airlines
to include refund provisions in their tariffs for flights that are cancelled for
reasons beyond their control, there was a real risk that many passengers
would end up getting nothing for cancelled flights. This statement was in-
tended to help ensure that didn’t happen.

This statement changes nothing with respect to airline obligations and
passenger rights under individual airline tariffs. Any passenger who believes
they’re owed a refund under the relevant tariff and hasn’t received one can
@e a complaint with us. All complaints are dealt with on their merits. J

[Emphasis added.]

One of the sentences (i.e., “the law does not require airlines to include refund
provisions in their tariffs for flights that are cancelled for reasons beyond their
control”) in the Revamped Statement on Vouchers (Exhibit “119”) misled the
public about the state of the law on whether airlines are required to include
refund provisions in their tariffs. This is contradicted by ss. 107(1)(n)(xii) and
122(c)(xii) of the Air Transportation Regulations, applicable for domestic and

international tariffs, respectively, which state that:

107 (1) Every tariff shall contain
(n) the terms and conditions of carriage, clearly stating the
air carrier’s policy in respect of at least the following

matters, namely,

(xi1) refunds for services purchased but not used,
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187.

188.

189.

whether in whole or in part, either as a result of
the client’s unwillingness or inability to continue
or the air carrier’s inability to provide the service

for any reason,
122 Every tariff shall contain

(c) the terms and conditions of carriage, clearly stating the
air carrier’s policy in respect of at least the following
matters, namely,

(xi1) refunds for services purchased but not used,
whether in whole or in part, either as a result of
the client’s unwillingness or inability to continue
or the air carrier’s inability to provide the service

for any reason,

[Emphasis added.]

For all of the changes described above, the CTA did not update the “Date Mod-
ified” at the bottom of the Statement on Vouchers, which continued to read as

“2020-03-25."

Statement on Vouchers Invoked to Resist Credit Card Chargebacks

In the subsections below, I enclose examples of how the Statement on Vouchers
was invoked in response to passengers’ credit card chargebacks. These exam-
ples were passengers that shared their credit card chargeback experiences with
APR. For greater certainty, the examples are only a subset of instances where
the Statement on Vouchers was invoked to respond to credit card chargebacks.

The passengers’ sensitive information has been redacted from these examples.

All of the examples below were after the CTA released the New FAQs Page
on April 22, 2020 (Exhibit “115”). However, other than the one exception (Ex-
hibit “127” below), airlines continued to include copies and/or excerpts of the
original Statement on Vouchers posted on March 25, 2020, without reference to

the New FAQs Page posted on April 22, 2020.
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(i) WestJet’s Reliance on Statement on Vouchers to Respond to Chargebacks

190. In response to passenger credit card chargebacks, WestJet responded with a
screenshot of the CTA’s original Statement on Vouchers from March 25, 2020,

in addition to a template letter [WestJet Template Letter] which stated that:

[Date]
To Whom It May Concern,

I am writing you today regarding the chargeback you processed
related to Westjet Vacations booking [number] for the [passenger
name(s)].

Based on the Canadian Government’s recommendations to help
stop the spread of COVID-19, Westjet made critical decisions to
suspend our transborder and international flights through [date].
These decisions were made in the best interest of our coun-
try, our guests and our employees. As a result of the coron-
avirus COVID-19 situation we implemented a nonrefundable
cancellation policy, whereby flight refunds will be returned as
a Travel Bank credit, valid for 24 months, and vacation refunds
will be returned as Westjet dollars, also valid for 24 months.

Not only is this policy in line with other tour operators experi-
encing similar repercussions, but recently the Canadian Transportation
Agency (CTA) released a statement which supports the manner

in which Canadian airlines are addressing the mass flight cancellations
taking place. They indicate that credits for future travel are an
acceptable form of refund as long as the credit is available for

a reasonable amount of time, and they have stated 24 months

is considered reasonable. We are following their guidelines and

their statement on this situation can be found on the following

page of their website, https://otc-cta.gc.ca/eng/statement-vouchers.

We have already received, and processed, thousands of cancel-
lations. Where we have been provided Westjet Rewards account
numbers, we have deposited the full value of the trip to either a
travel bank (for air only itineraries), or a Westjet Dollars account
(for Westjet Vacations package bookings), which of course will
be available for 2 years. For guests who do not have a West-
Jet Rewards account, we have requested that they create one
so we can provide them this same reimbursement. We under-
stand some guests may prefer a different form of refund, how-




191.

ever in order to be fair to everyone who finds themselves in this
same situation, we cannot make exceptions for some and not to
others.

In this case, and given the circumstances, we kindly request you
reverse the chargeback so that we can provide this guest the
same resolution that all other guests have received, and accepted.
Upon receiving the guest’s Westjet Rewards account number, we
will in good faith, provide them the value of their trip in a credit
available to them for 24 months.

Thank you for your cooperation and understanding.
Sabrina #5041 Manager, Payment Fraud Operations

[Emphasis added in underline; original emphasis in bold.]

A copy of Westlet’s response to Mr. John Rigsby’s RBC credit card chargeback
received on or around May 15, 2020, containing the WestJet Template Letter, is

attached and marked as Exhibit “120”.

Westlet used a substantially similar response to other passenger chargebacks,
including the WestJet Template Letter or the substance thereof, as shown in the

exhibits listed below:

(a) A copy of Westlet’s response to Ms. Maddison Toppe’s Servus CU
credit card chargeback, received on or around June 2, 2020, is attached

and marked as Exhibit ¢<121”.

(b) A copy of WestJet’s response to Mr. Byron Thorburn’s PC Financial
credit card chargeback, received on or around June 13, 2020, is attached

and marked as Exhibit <«“122”.

(c) A copy of Westlet’s response to Gurmel Chattha’s CIBC Visa credit
card chargeback, received on or around July 17, 2020, is attached and

marked as Exhibit ¢“123”.
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192.

193.

(d) A copy of WestJet’s response to Ms. Joanne Phillips’s CIBC Visa credit
card chargeback, received on or around July 17, 2020, is attached and

marked as Exhibit ¢“124”.

(e) A copy of Westlet’s response to the Dryhanov-Atroschanka party’s Cana-
dian Tire Mastercard credit card chargeback, received on or around July

30, 2020, is attached and marked as Exhibit “125”.

(f) A copy of Westlet’s response to Mr. Anthony McCullough’s PC Finan-
cial credit card chargeback, received on or around August 5, 2020, is

attached and marked as Exhibit “126”°.

For greater certainty, I am including the WestJet Template Letter above to il-
lustrate that WestJet was invoking the Statement on Vouchers. I do not accept
Westlet’s assertion in the WestJet Template Letter about other passengers hav-

ing accepted a credit as being complete or accurate.

On or around September 10, 2020, in response to Mr. Damon Criger’s RBC
Mastercard credit card chargeback, WestJet relied on the Statement on Vouchers

and the COVID-19 Page (Exhibit “37”) for the assertion that:

[...]

[a]ccording to the Canadian Transportation Agency, a future travel
credit or Airline Dollars is an acceptable form of refund during
this type of global crisis.

[...]
[Emphasis added.]

A copy of WestJet’s response to Mr. Damon Criger’s RBC Mastercard credit
card chargeback, received on or around September 10, 2020, is attached and

marked as Exhibit 127,
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194.  In relation to Mr. Damon Criger’s chargeback, WestJet also included a lengthy
written submission that cited the Statement on Vouchers as the CTA’s policies
and the CTA’s New FAQs Page on April 22, 2020 as the CTA’s reaffirmation

that no refunds are required.

195.  For greater certainty, I am including WestJet’s response to Mr. Damon Criger’s
chargeback above to illustrate that WestJet was invoking the Statement on Vouch-
ers. I do not accept WestJet’s assertion in the written submissions that WestJet

complied with its tariff as being complete or accurate.

(i) Air Canada’s Reliance on Statement on Vouchers to Respond to Charge-
back

196. In response to Morgan Rioux’s RBC Visa credit card chargeback, Air Canada

responded with the CTA’s Statement on Vouchers, as follows:

[...] We confirm that flights were cancelled for reasons listed be-
low:

“As and from February 1, 2020, all of Air Canada’s route suspen-
sions were directly caused by the factors beyond its control, prin-
cipally the COVID-19 pandemic and the government measures
put in place to contain its spread. As aresult, Air Canada’s policy
of issuing long term credits with respect to nonrefundable tickets
for the flight cancellations relating to those suspended routes is
compliance with applicable law (as confirmed in the Canadian
Transport Agency’s guidance updated March 25, 2020,...“...the
CTA believes that, generally speaking, an appropriate approach
in the current context could be for airlines to provide affected
passengers with vouchers or credits for future travel, as long as
these vouchers or credits do not expire in an unreasonably short
period of time...” (https://otc-cta.gc.ca/eng/statement-vouchers))”

[Emphasis added.]

A copy of Air Canada’s response to Morgan Rioux’s RBC Visa credit card
chargeback, received on or about July 28, 2020, is attached and marked as Ex-

hibit “128”.




(iii)

197.

(iv)

198.

(v)

199.

Swoop’s Reliance on Statement on Vouchers to Respond to Chargeback

In response to Ms. Marlaina Boskers’s CIBC credit card chargeback, Swoop
relied on the Statement on Vouchers and COVID-19 Page (Exhibit “37”) for the

assertion that:

[..]

According to the Canadian Transportation Agency, a future travel
credit or Airline Dollars is an acceptable form of refund during
this type of global crisis.

[...]
[Emphasis added.]

An except of Swoop’s response to Ms. Marlaina Boskers’s CIBC credit card
chargeback, received on or around May 27, 2020, is attached and marked as

Exhibit “129”.

Transat’s Reliance on Statement on Vouchers to Respond to Chargeback

In response to Ms. Serena Uppal’s Amex credit card chargeback, Transat Tours
invoked the CTA’s Statement on Vouchers. An excerpt of Transat’s response,

received on or around April 28, 2020, is attached and marked as Exhibit “130”.

Amex Reliance on Statement on Vouchers to Respond to Chargebacks

American Express [Amex] specifically excerpted portions of the CTA’s State-
ment on Vouchers for Amex’s template letter for refusing chargebacks [Amex

Airline Vouchers Template], stating that:

[..]

Itis worth noting that the Canadian Transportation Agency (CTA)
has stated that, generally speaking, an appropriate approach in
the current context could be for airlines to provide affected pas-
sengers with vouchers or credits for future travel. However, if
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200.

201.

202.

203.

204.

205.

you think you are entitled to a refund and the airline refuses to
provide one or offers a voucher with conditions you don’t want
to accept, the CTA has indicated that you can file a complaint
with them directly, and they will determine if the airline com-
plied with the terms of its tariff on a case-by-case basis in due
course.

[...]

An excerpt of Amex’s response, dated May 16, 2020, to Ms. Heather Steven’s
chargeback against WestJet, containing the Amex Airline Vouchers Template,

is attached and marked as Exhibit <“131”.

An excerpt of Amex’s response, dated May 27, 2020, to Mr. Tim Willms’s
chargeback against Sunwing, containing the Amex Airline Vouchers Template,

is attached and marked as Exhibit ¢132”.

An excerpt of Amex’s response, dated May 28, 2020, to Ms. Carla Paradisi’s
chargeback against WestJet, containing the Amex Airline Vouchers Template,

is attached and marked as Exhibit ¢133”.

An excerpt of Amex’s response, dated June 21, 2020, to Ms. Kelsey Pruse’s
chargeback against Air Canada, containing the Amex Airline Vouchers Tem-

plate, is attached and marked as Exhibit ¢“134”.

An excerpt of Amex’s response, dated June 26, 2020, to Nuo Li’s chargeback
against Air Canada, containing the Amex Airline Vouchers Template, is at-

tached and marked as Exhibit ¢135”.

Consumer Protection Regulators’ Position on Refunds for Passengers

On or about March 16, 2020, Consumer Protection BC (the consumer protec-
tion regulator in the province of British Columbia) published an information

page entitled “Questions about travel plans and COVID-197" at
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https://www.consumerprotectionbc.ca/questions-about-travel-plans-and-covid-19/,

which stated that:

Have your travel plans been cancelled?

e Some airlines and wholesalers are offering options for re-
booking. While you may not receive the travel services
on the desired date; you may be able to re-book travel
services on another date or maybe even get a partial re-
fund.

e Contact your travel service provider to find out their pol-
icy on cancellations and re-booking. Be aware that in
some cases, you may be required to pay the difference
between the original booking and the new booking or a
cancellation fee.

e While you may remember to check your flights, don’t
forget to contact your accommodation providers and any
tours you may have booked to find out your cancellation
rights and responsibilities.

e If you booked with a licensed travel agent, contact your
booking agent for assistance. They will be able to help
you with your options for re-booking.

e If travel services are not provided and you paid by credit
card, check with your credit card company to see if they
will provide a refund for the travel services that were not

provided.

[Emphasis added.]

A copy of the Consumer Protection BC “Questions about travel plans and COVID-
197" page, as it was archived on May 3, 2020, retrieved from the Internet

Archive repository, is attached and marked as Exhibit ¢“136”.

On or about May 25, 2020, Consumer Protection BC renamed the “Questions
about travel plans and COVID-19?” to “Information for consumers: travel vouch-
ers and refunds,” which also included a specific section entitled “Trying to get

a refund” :
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https://www.consumerprotectionbc.ca/questions-about-travel-plans-and-covid-19/

We continue to get questions about consumer transactions in the
time of COVID-19 including travel bookings and other types of
businesses offering vouchers for future goods or services.

Many travel plans and other services have been disrupted over
the last few months. When trying to resolve an issue, we encour-
age you to always start by contacting the business — in the case of
travel, talk to your licensed travel agent, travel service provider
or airline to find out what your options are. Please read all the
fine print to fully understand the implications with any consumer
contract.

The following information is focused on travel-related bookings,
but the rules apply to any business offering vouchers, credits or
gift cards, or anyone who has purchased a good or service online
or by phone. Please note that these rules apply to not only to BC-
based businesses and but also to any business dealing with a BC
consumer.

Request a credit card chargeback

If your travel dates have passed and the business did not provide
the service (as opposed to you choosing not to go) or if you have
been informed by the business that your future travel has been
cancelled, and you paid by credit card, check with your credit
card company to request that the charges on the card be can-
celled/reversed. If you are denied by your credit card company,
you will need to go to the Civil Resolution Tribunal or court (de-
pending on the dollar amount) to seek compensation from the
business.

Did you book online or over the phone? If you booked your
travel online or by phone and didn’t get your services (as opposed
to you choosing not to go), you can cancel your contract under
BC’s distance sales contracts provisions and be entitled to a refund
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from the business or chargeback from the credit card company.
There are several steps to this process, waiting periods, and the
remedy only kicks in 30 days after you don’t get the service you
bought (which means the date that you were supposed to travel).
To understand and follow the process, visit the “Problem with an
online purchase” page on our website, and follow these steps:

e Step 1: Read the section called “My product never ar-
rived” and follow the instructions using the cancellation
form. If the business doesn’t respond to issue you a re-
fund within 15 days, go to step 2.
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e Step 2: Read the section called “I tried to cancel but
didn’t get a refund” and follow those instructions to ob-
tain a reversal or cancellation of the charges from your
credit card provider.

e  Step 3: If the business and the credit card company both
fail to provide you a refund, contact us to file a com-
plaint. (Please follow all the steps above first.)

Remember that these options apply to any transaction done over
the phone or online, it is not limited to travel bookings.

Read about distance sales in the Business Practices and Con-
sumer Protection Act.

[Emphasis added.]

A copy of the Consumer Protection BC “Information for consumers: travel
vouchers and refunds” page, as it was archived on August 13, 2020, retrieved

from the Internet Archive repository, is attached and marked as Exhibit “137”.

On or around April 30, 2021, Consumer Protection BC also published an FAQ

page entitled “FAQ: Refunds for cancelled travel services” which provides that:

Looking for a refund for travel services that were cancelled by
your airline, cruise line or other travel provider? Here are some
of the most common questions we get on this topic along with
our answers.

What you need to know

After over a year of cancelled travel plans, many consumers have
had issues getting refunds from travel suppliers. As a BC regula-
tor, one of the laws we oversee gives you cancellation and refund
rights when you don’t receive the services you paid for online or
over the phone. If you’re eligible, you may be owed a refund
under BC law.

There’s a lot to know and a number of steps to follow to get
your refund, so we recommend you start by reading this page:
COVID-19 and refunds for cancelled travel.

[...]
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Q: The travel supplier (airline, hotel, cruise, etc.) has given
me a voucher. Does that count as a refund?

A: It depends. Here are some examples where a voucher is per-
missible, meaning you would not be eligible to go through our
refund process: The travel supplier had a promotion or incen-
tive of some kind to take a voucher and you agreed to it. Or you
and the travel supplier agreed over email that a voucher was an
acceptable resolution.

Generally speaking, if you have had a voucher forced on you as
a substitute to the travel services you bought and you did not
indicate that you accept the voucher, you may still be able to go
through our process to claim a refund. For example, a situation
where the supplier cancelled your travel plans and simply put a
voucher into your travel account (despite you wanting a refund).
Depending on each circumstance, we may not deem that to be
consent.

If you are eligible for a refund under our laws, have been ac-
tively pursuing a refund from the business, and have followed
the necessary steps, you must be refunded in the same way you
paid.

[...]

Q: The travel provider says that their policy does not allow
for refunds/full refunds. Can they refuse me a full refund?

A: If you are eligible for a refund under the distance sales law,
it does not matter what the business’s refund/cancellation policy
is - you should still receive a full refund.

[...]
[Emphasis added.]

A copy of the Consumer Protection BC “FAQ: Refunds for cancelled travel
services” page, as it was archived on May 6, 2021, retrieved from the Internet

Archive repository, is attached and marked as Exhibit “138”.

On January 11, 2022, the Ombudsman for Banking Services and Investments is-

sued a news release entitled “Consumer pursues credit card refund for vacation
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cancelled due to COVID-19,” which stated that:

Key lessons [...]

e  Many provinces have specific consumer protection laws
to protect consumers against improper business practices
and give them certain rights when they purchase goods
and services with a credit card. These laws set out very
specific rules and timelines that need to be met for their
protections to apply.

Consumer seeks refund when travel plans are cancelled

In early 2020, Ms. Z booked an all-inclusive family vacation for
the upcoming March Break through her travel agency. She paid
the travel agency $5,600 using her credit card. A week before
Ms. Z’s departure, the travel agency cancelled her trip due to the
COVID-19 lockdown that began in mid March.

Ms. Z thought she would get a refund for the cancelled vacation.
Instead, the travel agency offered her a voucher for future travel.
Shortly afterwards, she contacted them to request a full refund
on her credit card. When the travel agency refused, she contacted
her bank to dispute the charge. The bank agreed to process a
temporary chargeback for the full amount on Ms. Z’s credit card
while they investigated.

During the bank’s investigation, the travel agency said that it re-
fused Ms. Z’s request because its agreement with the bank stated
that consumers did not have dispute rights when their vacations
were cancelled due to a government regulation. Additionally, the
travel agency said their refund policy permitted them to provide
travel credit for the value of a cancelled vacation.

[...]
Our findings

During our investigation, we interviewed Ms. Z and reviewed
the details of the bank’s investigation that led to its decision
not to process the chargeback for her vacation. We found that
the bank had appropriately applied its own policies and proce-
dures and the rules for credit card chargebacks. However, when
we reviewed the applicable consumer protection laws, we found
that Ms. Z had complied with all the requirements and timelines
for the charge to be cancelled or reversed under her provincial
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consumer protection law. As a result, we recommended that the
bank process a refund for Ms. Z’s vacation along with any asso-
ciated interest.

[Emphasis added.]

A copy of the Ombudsman for Banking Services and Investments news release

is attached and marked as Exhibit <“139”.

May 28, 2020: Minister of Transport on the Statement on Vouchers

On May 28, 2020, the Minister of Transport invoked the Statement on Vouchers
when questioned on how the Government of Canada intended to answer the

National Assembly of Quebec’s motion on passenger refunds:

Mr. Xavier Barsalou-Duval (Pierre-Boucher-Les Patriotes-
Verchéres, BQ): Thank you, Mr. Chair.

On April 27, Option consommateurs sent a letter to the Minister
of Transport to warn him that the airlines’ refusal to reimburse
their customers for cancelled flights was contrary to Quebec’s
laws.

What is the minister going to do to put an end to this situation?

Hon. Marc Garneau (Minister of Transport): Mr. Chair, I
sympathize with the people who would have preferred to get a
refund, and I understand their frustration. It is not an ideal situ-
ation. The airlines are going through a very difficult time right
now. If they were forced to refund their customers immediately,
many of them would go bankrupt.

Mr. Xavier Barsalou-Duval: Mr. Chair, the minister sounds
like a broken record.

A few hours ago, the following motion was passed unanimously:
“THAT the National Assembly ask the Government of Canada
to order airlines and other carriers under federal jurisdiction to
allow customers whose trips have been cancelled because of the
current pandemic to obtain a refund.”

What will the Minister of Transport tell the National Assembly
of Quebec?
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Hon. Marc Garneau: Mr. Chair, as my hon. colleague knows,
the Canadian Transportation Agency has ruled on this issue and
has ruled that, in the present circumstances and in a non-binding
way, it is acceptable for airlines to offer credits for up to two
years. In the case of Air Canada, the credit has no expiry date.

The Chair: Mr. Barsalou-Duval, you have about 15 seconds for
a question.

Mr. Xavier Barsalou-Duval: Mr. Chair, I find it rather odd that
the Minister of Transport and the Canadian Transportation Agency
are telling the airlines that Quebec’s regulations and laws are not
important and that they can override them. It seems to me that
this is a strange way to operate. Theoretically, under the famous
Canadian Constitution, which they imposed on us, that is not
how it should work.

Can they uphold their own constitution?

The Chair: The hon. minister can answer in 15 seconds or less,
please.

Hon. Marc Garneau: Mr. Chair, as my hon. colleague probably
knows, the Canadian Transportation Agency is a quasi-judicial
body that operates at arm’s length from Transport Canada and
the Government of Canada.

[Emphasis added.]

An excerpt of the House of Commons COVI Committee’s Evidence from May

28, 2020 is attached and marked as Exhibit <“140”.

December 1, 2020: Mr. Streiner’s Testimony Before the House of Commons
TRAN Committee on the Statement on Vouchers

On December 1, 2020, Mr. Scott Streiner, the CEO and Chairperson of the
CTA, testified before the House of Commons TRAN Committee and also gave
evidence in respect of the Statement on Vouchers. A copy of the transcript from
that session of the TRAN Committee is attached and marked as Exhibit “141”.

The pertinent sections are excerpted in the paragraphs following.
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211. In the opening statement, Mr. Streiner acknowledged that it would be inappro-

priate to comment on government policy or matters that are before the CTA:

Mr. Scott Streiner: [Opening Statement...] Let me conclude,
Mr. Chair, by noting that because of the CTA’s independent sta-
tus and the quasi-judicial nature of our adjudications, it would
not be appropriate for me to comment on government policy
or on any matters that are currently before the CTA, but within
those limits, my colleagues and I would be happy to respond to
any questions the committee may have.

[Emphasis added.]

212.  Mr. Streiner was questioned by numerous MPs on the Statement on Vouchers,
loss of impartiality from having issued the Statement on Vouchers, and subpara-

graph 122(c)(x1) of the Air Transport Regulations [ATR] and excerpted below:

122 Every tariff shall contain

(c) the terms and conditions of carriage, clearly stating the
air carrier’s policy in respect of at least the following
matters, namely,

(xii)  refunds for services purchased but not used, whether
in whole or in part, either as a result of the client’s
unwillingness or inability to continue or the air
carrier’s inability to provide the service for any
reason,

[Emphasis added.]

213.  The pertinent part of Mr. Streiner’s answers to MP Mr. Xavier Barsalou-Duval’s

questions on paragraph 122(c)(xi) of the ATR is excerpted below:

Mr. Scott Streiner: In fact, this provision and regulation re-
quires that the carrier or the airline specify its terms and con-
ditions of services. This regulation doesn’t specifically require
terms and conditions of service. In other words, there is no min-
imum obligation in this regulation to refund customers in these
situations.



Mr. Xavier Barsalou-Duval (Pierre-Boucher-Les Patriotes-
Vercheres, BQ): Thank you, Mr. Streiner. However, if we read
paragraph 122(c) correctly, what I just mentioned is one of the
minimum conditions that tariffs must contain. So it’s contained
in the price of all tickets and in all carrier fares. This regulation
applies to everyone, doesn’t it?

Mr. Scott Streiner: This regulation applies, but it says that the
airline must specify its terms and conditions of service. It does
not specify exactly what conditions of service the tariffs must
contain. It does not establish a minimum obligation.

Mr. Xavier Barsalou-Duval: Mr. Streiner, paragraph 122(c) states

that, “Every tariff shall contain ... the following matters, namely”,
among which is noted that there must be a refund if the service is
not provided. I think it’s pretty clear that there has to be a refund.

Mr. Scott Streiner: It’s clear that carriers must explain to passengers
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the terms and conditions of service contained in their tariffs. The
interpretation of this regulation is clear. I don’t want to repeat
myself, but this regulation does not specify the exact content of
tariffs.

Mr. Xavier Barsalou-Duval: I think we’re playing word games.
Are you able to name a single case in the jurisprudence that
supports the interpretation that passengers aren’t entitled to a
refund in these circumstances?

Mr. Scott Streiner: As a quasi-judicial tribunal, we make deci-
sion case by case based on the facts and on the relevant act and
regulations. This means that we consider all terms and condi-
tions and all circumstances.

It’s a question of interpretation of the legislation. I think all the
honourable members understand that it isn’t appropriate for me,
as chair of the Canadian Transportation Agency, to interpret the
legislation here or make formal rulings. There is a legal process
for that.

Mr. Xavier Barsalou-Duval: I’d like to know if the people who
work at the Canadian Transportation Agency know the provi-
sions of the Quebec civil code relating to consumers.

Mr. Scott Streiner: I suppose some of them do. It’s provincial
legislation. We’re responsible for applying federal legislation.




Mr. Xavier Barsalou-Duval: According to the Quebec civil code,
when a service has not been rendered, it must be refunded. It
would be interesting if federal institutions, such as the Canadian
Transportation Agency, could recognize and enforce the legisla-
tion that already exists.

I have another question. The Canadian Transportation Agency
recently released new details about its statement on vouchers.
You say that this statement isn’t a binding decision. I'm trying to
understand. Does the Canadian Transportation Agency have the
power to issue a statement that is unenforceable but in conflict
with the legislation?

Mr. Scott Streiner: The agency has the power to issue state-
ments and guidance material on any topic within its scope.

As you specified, the statement does not change the obligations
of the airlines or the rights of the passengers. The statement
contains suggestions, and only suggestions. It isn’t a binding de-
cision.

Mr. Xavier Barsalou-Duval: Does the Canadian Transportation
Agency have the power to change the legislation?

Mr. Scott Streiner: Of course not. The legislation exists, and
our responsibility is to enforce it, which we always do impartially
and objectively.

Mr. Xavier Barsalou-Duval: Don’t you think the positions that
have been taken by the Canadian Transportation Agency call into
question its impartiality?

Mr. Scott Streiner: Not at all.

Mr. Xavier Barsalou-Duval: But that’s the impression many
people have.

The Canadian Transportation Agency is currently nearly two
years behind in processing the various complaints. Last spring,
the agency also said that none of the complaints regarding air
travel and ticket refunds would be dealt with until September.

What kind of message does it send to the airlines when it says
that it won’t deal with travel complaints? Are they being told not
to issue refunds to their customers, because they’re not going to
get a slap on the wrist anyway? [Emphasis added.]
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The pertinent part of Mr. Streiner’s answers to MP Mr. Taylor Bachrach’s ques-

tions on paragraph 122(c)(xi) of the ATR is excerpted below:

Mr. Taylor Bachrach (Skeena-Bulkley Valley, NDP): Picking
up where Mr. Barsalou-Duval left off, I did not get clarity on this
in the answers to his questions, so I’'m going to ask them again.

Mr. Scott Streiner: Certainly.

Mr. Taylor Bachrach: In the air transportation regulations, it
very specifically speaks to the refunds issue, yet the statement
on vouchers says, “The law does not require airlines to include
refund provisions in their tariffs for flights that are cancelled for
reasons beyond their control.”

If you read the regulations, section 122, which Mr. Barsalou-
Duval read earlier, it very clearly says: [text of subparagraph
122 omitted]

These seem to be in direct conflict with each other. How do you
explain this?

Mr. Scott Streiner: The air transportation regulations in the sec-
tion that you and your colleague referred to outline the areas or
topics that must be addressed by an airline’s tariff. They don’t es-
tablish the minimum obligations. They don’t establish what the
terms are; they simply indicate that terms must be established in
these areas. Therefore, they don’t establish a minimum obliga-
tion to pay compensation or to pay refunds in situations beyond
airlines’ control, only that a tariff has to address those questions.

The pertinent part of Mr. Streiner’s answers to MP Mr. Faycal El-Khoury’s

questions on the Statement on Vouchers and force majeure is excerpted below:

Mr. Faycal El-Khoury (Laval-Les {les, Lib.): Thank you, Mr.
Chair.

I’d like to thank the witnesses. Their being here with us is really
important and useful to the committee.

We are in the middle of a really complicated and dangerous sit-
uation. The impact of the pandemic on the airline industry is
unprecedented. Here, in Canada, we rely heavily on our airline
industry, much more so than most other countries.
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My first question is for Mr. Streiner.

Mr. Streiner, you explained the provisions of the Air Transporta-
tion Regulations regarding the obligation to refund - or not -
customers. Could you tell us what happens in case of a force
majeure? And can the pandemic be called a force majeure?

Mr. Scott Streiner: I thank the honourable member for his ques-
tion.

I can’t really answer that question, for one simple reason: as a
quasi-judicial tribunal, we might have to deal with this issue.
It’s a matter of interpretation of the situation, the facts and the
legislation. In order to maintain our impartiality, it’s important
to wait for the decision-making process before answering this
important question.

[...]

Mr. Faycal El-Khoury: In the context of this pandemic, in your
opinion, Mr. Streiner, what would have happened to the airlines
if they had been required to pay cash refunds to all passengers
who applied for them? And what might have been the impact on
Canadian travellers and communities?

Mr. Scott Streiner: Once again, I think this question should be
directed more to my colleagues at Transport Canada, but I’ll give
a bit of an answer anyway.

We know that this crisis is unprecedented, but we don’t know ex-
actly what the consequences might have been in the situation you
describe. Our role is simply to determine what the obligations of
airlines are and what the rights of air passengers are under the
law. These are the issues we are dealing with. I don’t want to
speculate by commenting on hypothetical situations.

Mr. Faycal ElI-Khoury: Why did you issue directives that credits
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may be an acceptable alternative to cash reimbursement for travellers

whose flights have been cancelled due to COVID-19?

Mr. Scott Streiner: The reason is simple: we did it to reduce the
risk of air passengers ending up without any compensation. As
I said, the legislation refers to this great variability in the condi-
tions of service of different airlines; that’s what creates this risk
for air passengers. The objective of our Statement on Vouchers
was to reduce this risk. [Emphasis added.]
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MP Mr. Taylor Bachrach also specifically questioned Mr. Streiner on the pur-
pose of the Statement on Vouchers, who approved the Statement on Vouchers,
and whether the CTA would provide to the TRAN Committee documents relat-

ing to the Statement on Vouchers, which is excerpted below:

Mr. Taylor Bachrach: Thank you, Mr. Chair.

Mr. Streiner, which individuals authored and approved the March
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25 statement on vouchers?

Mr. Scott Streiner: With regard to the statement on vouchers,
like all guidance material posted by the CTA - and we post a
great deal of non-binding guidance material, policy statements
and information - there are many people who participate in its
preparation, in its drafting and in its review, so it’s a large number
of employees who contributed to that.

Mr. Taylor Bachrach: Who approved it?

Mr. Scott Streiner: Ultimately, every statement like this is an
expression of the organization’s guidance. As I emphasized ear-

lier, the statement on vouchers, like these other documents, was
nonbinding in nature, and it’s an expression of guidance or a
suggestion to the travelling public by the institution.

[..]

Mr. Taylor Bachrach: Mr. Streiner, will you commit to pro-
viding this committee with all internal documents, memos and
emails concerning the March 25 statement on vouchers and the
subsequent clarification?

Mr. Scott Streiner: The CTA is subject to the same access to
information rules as any other organization. We have a policy of
transparency, and so we try to come forward. I will commit to
certainly providing the committee with those documents that it’s
appropriate to provide, but we are a quasi-judicial tribunal, an
independent regulator, and certain material is privileged.

Mr. Taylor Bachrach: The challenge here, Mr. Streiner, as I'm
sure you can guess from this line of questioning, is that as a
quasi-judicial body, the CTA is in a position to fairly and with-
out prejudice adjudicate these complaints that have come in from
air passengers. Does this statement on vouchers not prejudice
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that process? This very clearly sets out the outcome of those
complaints related to refunds. You’ve already said that it’s reasonable,
so why adjudicate the specific complaint if you’ve already said
that it’s a reasonable approach?

Mr. Scott Streiner: I want to give a very clear response to this
question. The non-binding statement on vouchers was issued in
order to protect passengers from ending up with nothing at all
as a result of this situation, in part because of the legislative gap
that I spoke about earlier. Nothing in that non-binding statement
in any way affected or affects the rights of anybody who brings
a complaint before us. The Federal Court of Appeal has already
recognized that passengers’ rights aren’t affected. Right in the
body of the statement, we said that every complaint would be
considered on its merit. Every complaint will be considered on
its merit, impartially, based on the evidence and the law.

[Emphasis added.]

For greater certainty, I am citing Mr. Streiner’s TRAN Committee testimony
only to place before the Court what Mr. Streiner had represented to the TRAN
Committee. I do not accept Mr. Streiner’s TRAN Committee testimony as be-
ing correct, complete, or accurate regarding the asserted purpose for issuing the
Statement on Vouchers and his assertion that the CTA has “a policy of trans-

parency.”
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Corporate name
Dénomination de l'organisation

Air Passenger Rights

E The province or territory in Canada where the registered office is situated
La province ou le territoire au Canada ou est maintenu le siége

NS

Minimum and maximum number of directors

Nombres minimal et maximal d’administrateurs

Min. 3 Max. 9

Statement of the purpose of the corporation
Déclaration d'intention de 1'organisation

See attached schedule / Voir I'annexe ci-jointe

5 | Restrictions on the activities that the corporation may carry on, if any
Limites imposées aux activités de I'organisation, le cas échéant

See attached schedule / Voir I'annexe ci-jointe

The classes, or regional or other groups, of members that the corporation is authorized to establish
Les catégories, groupes régionaux ou autres groupes de membres que 1'organisation est autorisée a établir

See attached schedule / Voir I'annexe ci-jointe

7 | Statement regarding the distribution of property remaining on liquidation
Déclaration relative a la répartition du reliquat des biens lors de la liquidation

See attached schedule / Voir I'annexe ci-jointe

Additional provisions, if any
Dispositions supplémentaires, le cas échéant

See attached schedule / Voir I'annexe ci-jointe

Declaration: I hereby certify that I am an incorporator of the corporation.
Déclaration : J’atteste que je suis un fondateur de I'organisation.

Name(s) - Nom(s) Signature

Gabor Lukacs

Gabor Lukacs

A person who makes, or assists in making, a false or misleading statement is guilty of an offence and liable on summary conviction to a fine of not more than $5,000 or to imprisonment for a
term of not more than six months or to both (subsection 262(2) of the NFP Act).

La personne qui fait une déclaration fausse ou trompeuse, ou qui aide une personne a faire une telle déclaration, commet une infraction et encourt, sur déclaration de culpabilité par procédure
sommaire, une amende maximale de 5 000 $ et un emprisonnement maximal de six mois ou I'une de ces peines (paragraphe 262(2) de la Loi BNL).

You are providing information required by the NFP Act. Note that both the NFP Act and the Privacy Act allow this information to be disclosed to the public. It will be stored in personal
information bank number IC/PPU-049.

Vous fournissez des renseignements exigés par la Loi BNL. Il est a noter que la Loi BNL et la Loi sur les renseignements personnels permettent que de tels renseignements soient divulgués au
public. Ils seront stockés dans la banque de renseignements personnels numéro IC/PPU-049.

[ Ld]

Ca,nada IC 3419 (2008/04)




Schedule / Annexe 116
Purpose Of Corporation / Déclaration d'intention de 'organisation

1. To educate air passengers and the public at large as to their rights and the means for the enforcement of
these rights, by researching and making available the results of such research on the matter of the law relating
to air passenger rights on domestic and international flights.

2. To act as a liaison between other public interest or citizens' groups engaged in public interest advocacy.

3. To assist in and promote the activity of public interest group representation throughout Canada and
elsewhere.

4. To make representations to governing authorities on behalf of the public at large and on behalf of public
interest groups with respect to matters of public concern and interest with respect to air passenger rights, and
to teach public interest advocacy skills and techniques.
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Restrictions On Activities / Limites imposées aux activités de l'organisation

The Corporation shall have all the powers permissible by the Canada Not-for-profit Corporations Act, save as
limited by the by-laws of the Corporation.

Nothing in the above purposes, however, shall be construed or interpreted as in any way empowering the
Corporation to undertake functions normally carried out by barristers and solicitors.



Schedule / Annexe
Classes of Members / Catégories de membres

There shall be two classes of members: Ordinary Members and voting General Members. The criteria for
admission to both classes shall be governed by the by-laws of the Corporation.
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Schedule / Annexe
Distribution of Property on Liquidation / Répartition du reliquat des biens lors de la liquidation

119

Upon liquidation, the property of the Corporation shall be disposed of by being donated to an eligible donee, as

defined in the Income Tax Act (Canada).
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Additional Provisions / Dispositions supplémentaires

a) Any amendment or repeal of the Corporation's By-Laws shall require confirmation by a Special Resolution of
two-thirds of the General Membership prior to taking effect.

b) The Corporation shall be carried on without the purpose of gain for its Members, and any profits or other
accretions shall be used in furtherance of its purposes.

c) Directors shall serve without remuneration, and no Director shall directly or indirectly receive any profit from
his or her position as such, provided that Directors may be reimbursed for reasonable expenses incurred in the
performance of their duties.
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Appendix

A. Final Decisions Arising from Dr. Lukacs’s Successful Complaints (Highlights)

1. Lukdcs v. Air Canada, Decision No. 208-C-A-2009;
2. Lukdcs v. WestJet, Decision No. 313-C-A-2010;

3. Lukdcs v. WestJet, Decision No. 477-C-A-2010
(leave to appeal denied, Federal Court of Appeal File No.: 10-A-41);

4. Lukdcs v. WestJet, Decision No. 483-C-A-2010
(leave to appeal denied, Federal Court of Appeal File No.: 10-A-42);

5 Lukdcs v. Air Canada, Decision No. 291-C-A-2011;

6 Lukdcs v. WestJet, Decision No. 418-C-A-2011;

7. Lukdcs v. United Airlines, Decision No. 182-C-A-2012;
8 Lukdcs v. Air Canada, Decision No. 250-C-A-2012;

9 Lukdcs v. Air Canada, Decision No. 251-C-A-2012;

10. Lukdcs v. Air Transat, Decision No. 248-C-A-2012;

11. Lukdcs v. WestJet, Decision No. 249-C-A-2012;

12. Lukdcs v. WestJet, Decision No. 252-C-A-2012;

13. Lukdcs v. United Airlines, Decision No. 467-C-A-2012;
14. Lukdcs v. Porter Airlines, Decision No. 16-C-A-2013;
15. Lukdcs v. Air Canada, Decision No. 204-C-A-2013;

16. Lukdcs v. WestJet, Decision No. 227-C-A-2013;

17. Lukdcs v. Sunwing Airlines, Decision No. 249-C-A-2013;
18. Lukdcs v. Sunwing Airlines, Decision No. 313-C-A-2013;
19. Lukdcs v. Air Transat, Decision No. 327-C-A-2013;

20. Lukdcs v. Air Canada, Decision No. 342-C-A-2013;
21. Lukdcs v. Porter Airlines, Decision No. 344-C-A-2013;
22. Lukdcs v. British Airways, Decision No. 10-C-A-2014;
23. Lukdcs v. Porter Airlines, Decision No. 31-C-A-2014;
24. Lukdcs v. Porter Airlines, Decision No. 249-C-A-2014;
25. Lukdcs v. WestJet, Decision No. 420-C-A-2014; and
26. Lukdcs v. British Airways, Decision No. 49-C-A-2016.
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Decision No. 313-C-A-2013

August 15, 2013

COMPLAINT by Gabor Lukacs against Sunwing Airlines Inc.

File No.: M4120-3/13-02395

INTRODUCTION

[1] On April 22, 2013, Gabor Lukacs filed a complaint with the Canadian Transportation Agency
(Agency) alleging that Rules 3.4, 15, 18(c), 18(e), and 18(f) of Sunwing Airlines Inc.’s (Sunwing)
International Tariff (Tariff) are unclear, contrary to paragraph 122(c) and unreasonable within the
Transportation Regulations)). Those Rules concerns Sunwing’s liability for schedule changes such as
flight delay, advancement and cancellation.

[2] In its answer, as amended on June 3, 2013, Sunwing states that it proposes to delete Tariff Rule 3.4
and certain provisions of Tariff Rule 18 as they were repetitive with Tariff Rule 15. Sunwing advised
that it would be replacing its Tariff Rule 15 with Proposed Tariff Rules 15 and 15A, which are, in its
opinion, compliant with the Convention for the Unification of Certain Rules for International Carriage by
Air — Montreal Convention (Convention), the Code of Conduct of Canada’s Airlines and Transport
Canada’s Flight Rights provisions, and reflect the Agency’s jurisprudence.

[3] In his reply, also dated June 3, 2013, Mr. Luk&cs states that the parties agree, among other things,
that Sunwing’s Proposed Tariff Rules 15 and 15A fully address the issues raised in his complaint.

[4] Sunwing subsequently filed, in its Tariff with the Agency, Proposed Tariff Rules 15 and 15A for an
effective date of June 14, 2013. In this case, only Proposed Tariff Rule 15 is relevant to the matter
before the Agency. Given that the Previous Tariff Rules to which Mr. Lukacs objected in his complaint
are no longer in effect, it is not necessary for the Agency to address the clarity and reasonableness of
those Rules.

[5] The Agency therefore will only consider the clarity and reasonableness of Existing Tariff
Rules 15(1)(b), 15(1)(e), 15(1)(f), 15(1)(h) and 15(3).

ISSUES
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1. Is Existing Tariff Rule 15(1)(h) clear within the meaning of paragraph 122(c) of the ATR (Air 126
Transportation Regulations)?

2. Are ExistingTariff Rules 15(1)
meaning of subsection 111(1)

(b), 15(1)(e), 15(1)(f), 15(1)(h) and 15(3) reasonable within the
of the ATR (Air Transportation Regulations)?

RELEVANT STATUES AND TARIFF EXTRACTS

[6] The relevant Tariff provisions and the statutory extracts relevant to this Decision are set out in the
Appendix.

CLARITY AND REASONABLENESS OF THE PROPOSED
TARIFF RULES

Test for clarity

[7] In Decision No. 2-C-A-2001, the Agency formulated the test respecting the carrier’s obligation of tariff
clarity as follows:

[...] the Agency is of the opinion that an air carrier’s tariff meets its obligations of clarity when, in the
opinion of a reasonable person, the rights and obligations of both the carrier and passengers are
stated in such a way as to exclude any reasonable doubt, ambiguity or uncertain meaning.

Test for reasonableness

[8] To assess whether a term or condition of carriage is “unreasonable”, the Agency has traditionally
applied a balancing test, which requires that a balance be struck between the rights of passengers to be
subject to reasonable terms and conditions of carriage and the particular air carrier’s statutory,
commercial and operational obligations. This test was first established in Decision No. 666-C-A-2001
(Anderson v. Air Canada), and was recently applied in Decision No. 227-C-A-2013 (Lukacs v. WestJet).

ISSUE 1: IS EXISTING TARIFF RULE 15(1)(h) CLEAR
WITHIN THE MEANING OF PARAGRAPH 122(c) OF THE

........................................................................................................

Analysis and findings

[9] The Agency notes that Existing Tariff Rule 15(1)(h) states that the rights of a passenger vis-a-vis
Sunwing are, in most cases of international carriage, governed by the Montreal Convention. The same
Rule also provides that a carrier is liable for damage caused by delay in the carriage of the passenger
and goods unless the carrier proves that it did everything that could reasonably be expected to avoid the
damage.
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[10] As stated in the test for clarity set out earlier in this Decision, an air carrier meets its tariff obligati0127
of clarity when the rights and obligations of both the carrier and the passenger are stated in such a way
as to exclude any reasonable doubt, ambiguity or uncertain meaning.

[11] The Agency finds that Existing Tariff Rule 15(1)(h) clearly establishes that a carrier does have
liability for loss, damage or delay of baggage and only in exceptional circumstances is a carrier able to
raise a defence to a claim for liability or invoke damage limitations.

[12] The Agency therefore finds that Existing Tariff Rule 15(1)(h) is clear within the meaning of
paragraph 122(c) of the ATR (Air Transportation Regulations).

ISSUE 2: ARE EXISTING TARIFF RULES 15(1)(b), 15(1)(e),
15(1)(f), 15(1)(h) AND 15(3) REASONABLE WITHIN THE

Analysis and findings

o Existing Tariff Rule 15(1)(e) states, in part, that a passenger has a right to information on flight
times and schedule changes;

o Existing Tariff Rule 15(1)(f)(i) states, in part, that a passenger whose journey has been interrupted
by an advance flight departure, a flight cancellation or overbooking, will be provided with remedial
choices of whether they wish to continue to travel or receive a refund;

o Existing Tariff Rule 15(1)(b) establishes that Sunwing shall not be liable for damage occasioned by
overbooking or cancellation if it proves that it and its employees and agents took all measures that
could reasonably be required to avoid the damage or that it was impossible for the carrier and its
employees or agents to take such measures;

o Existing Tariff Rule 15(1)(f) states that a passenger whose journey is interrupted by an advance
flight departure, a flight cancellation or overbooking will be provided with the option of accepting
one or more of the following: reimbursement of the total price of the ticket for the parts of the
journey not made, and/or transportation to the passenger’s intended destination at the earliest
opportunity at no additional cost.

[13] With respect to a passengers’ right to notice about schedule changes, the Agency noted in Decision
No. 16-C-A-2013 that some Canadian carriers have tariff provisions stating that that passengers have a
right to information on flight times and schedule changes and found such a tariff provision to be
reasonable.

[14] Concerning a carrier’s liability for damage, the Agency stated in Decision No. LET-C-A-80-2011
(Lukacs v. Air Canada) that Article 19 of the Convention imposes certain obligations upon the carrier,
beyond those of payment of compensation:

A carrier, pursuant to Article 19 of the Convention, is liable for damage occasioned by delay in the
carriage of, amongst other matters, passengers, but will not be liable for damage occasioned by
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delay if it proves that it and its servants and agents took all measures that could reasonably be 128
required to avoid the damage or it was impossible for them to take such measures.

[15] In terms of passengers’ right to refunds, in Decision No. 28-A-2004, the Agency recognized the
fundamental right of passengers to be refunded for the unused portions of their tickets if the carrier is
unable to provide transportation on its services or on the services of other carrier(s) within a reasonable
period of time.

[16] The Agency is of the opinion that all of the Agency’s findings stated above are applicable to this
complaint.

[17] The Agency finds that Existing Tariff Rules 15(1)(b), 15(1)(e), 15(1)(f), 15(1)(h) and 15(3) are
reasonable in that they strike a balance between the right of passengers to be subject to reasonable
terms and conditions of carriage and Sunwing’s statutory, commercial and operational obligations.
Furthermore, these provisions are consistent with previous Agency decisions.

CONCLUSION

Issue 1

[18] The Agency has determined that Existing Tariff Rule 15(1)(h) is clear within the meaning of
paragraph 122(c) of the ATR (Air Transportation Regulations).

Issue 2

[19] The Agency has determined that Existing Tariff Rules 15(1)(b), 15(1)(e), 15(1)(f), 15(1)(h) and 15(3)
are reasonable in that they strike a balance between the right of passengers to be subject to reasonable
terms and conditions of carriage and Sunwing’s statutory, commercial and operational obligations.
Furthermore, these provisions are consistent with previous Agency decisions.

APPENDIX
EXISTING TARIFF RULES

RULE 15 — RESPONSIBILITY FOR SCHEDULES AND OPERATIONS
[...]

General

[...]

(b) The provisions of this Rule are not intended to make Carrier responsible for the acts of third parties
that are not deemed employees and/or agents of the Carrier under applicable law or international
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conventions and all the rights herein described are subject to the following exception, namely, that 129
Carrier shall not be liable for damage occasioned by overbooking or cancellation if the Carrier proves

that it, and its employees and agents, took all measures that could reasonably be required to avoid the
damage or if it was impossible for the Carrier, and its employees or agents to take such measures.

(e) Passengers have a right to information on flight times and schedule changes. In the event of a delay,
an advanced flight departure or schedule change the carrier will make reasonable efforts to inform the
passengers of delays, proposed advanced flight departures and schedule changes, and, to the extent
possible, the reasons for them.

(f) (i) If the passenger’s journey is interrupted by an Advance Flight Departure, a flight cancellation or
overbooking, the Carrier will take into account all the circumstances of the case as known to it and will
provide the passenger with the option of accepting one or more of the following remedial choices:

reimbursement of the total price of the ticket at the price at which it was bought, for the part or parts
of the journey not made, and for the part or parts already made if they no longer serve any purpose
in relation to the passengers original travel plan, together with, when relevant, transportation to the

passenger’s point of origin, at the earliest opportunity, at no additional cost;

transportation to the passenger’s intended destination at the earliest opportunity, at no additional
cost;

[...]

(ii) When determining the transportation service to be offered, the Carrier will consider:

available transportation services, including services offered by interline, code sharing and other
affiliated partners and, if necessary, other non-affiliated carriers;

the circumstances of the passenger, as known to it, including any factors which impact upon the
importance timely arrival at the destination,

(iii) having taken all known circumstances into consideration, the Carrier will take all measures that
can reasonably be required to avoid or mitigate the damages caused by the Advance Flight
Departure, overbooking and cancellation. Where a passenger nevertheless incurs expense as a
result of the overbooking or cancellation, the Carrier will in addition offer a cash payment or travel
credit, the choice of which will be at the passenger’s discretion.

(iv) When determining the amount of the offered cash payment or travel credit, the Carrier will
consider all circumstances of the case, including any expenses which the passenger, acting
reasonably, may have incurred as a result of the Advance Flight Departure, overbooking or
cancellation, for example, costs incurred for accommodation, meals or additional transportation. The
Carrier will set the amount of compensation offered with a view to reimbursing the passenger for all
such reasonable expenses.

[..]

(h) The rights of a passenger against the Carrier are, in most cases of international carriage, governed
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by an international convention known as the Montreal Convention, 1999. Article 19 of that Conventionl30
provides that an air carrier is liable for damage caused by delay in the carriage of passengers and
goods unless it proves that it did everything it could reasonably be expected to do to avoid the damage.
There are some exceptional cases of international carriage in which the rights of the passengers are not
governed by an international convention. In such cases only, a court of competent jurisdiction can
determine which system of laws must be consulted to determine what those rights are.

[...]

(3) Passenger Expenses Resulting from Flight Delays or Advance Flight Departures

Passengers will be entitled to reimbursement from the Carrier for reasonable expenses incurred as a
result of a flight delay or an Advance Flight Departure, subject to the following conditions:

(a) The Carrier shall not be liable for any damages, costs, losses or expenses occasioned by delays
or advance flight departures if the Carrier proves it, and its employees and agents, took all
measures that could reasonably be required to avoid the damage or if it was impossible for the
Carrier and its employees or agents to take such measures;

(b) Any passenger seeking reimbursement for expenses resulting from delays or advance flight
departures must provide the carrier with (a) written notice of his or her claim, (b) particulars of the
expenses for which reimbursement is sought and (c) receipts or other documents establishing to the
reasonable satisfaction of the Carrier that the expenses were incurred; and

(c) The Carrier may refuse or decline any claim, in whole or part, if:

the passenger has failed or declined to provide proof or particulars establishing, to the reasonable
satisfaction of the Carrier, that the expenses claimed were incurred by the passenger and resulted from
a delay or advanced flight departure for which compensation is available under this Rule 15; or

(i) the expenses for which reimbursement is claimed, or any portion thereof, are not reasonable or did
not result from the delay or advanced flight departure as determined by the Carrier, acting reasonably.

Without affecting any obligation to reimburse a passenger as provided for in this tariff, the Carrier may,
in its sole discretion, issue meal, hotel and/or ground transportation vouchers to passengers affected by
a delay or advanced flight departure.

Air Transportation Regulations, SOR/88-58, as amended

111. (1) All tolls and terms and conditions of carriage, including free and reduced rate transportation,
that are established by an air carrier shall be just and reasonable and shall, under substantially similar
circumstances and conditions and with respect to all traffic of the same description, be applied equally to
all that traffic.

122. Every tariff shall contain

[.]
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(c) the terms and conditions of carriage, clearly stating the air carrier’s policy in respect of at least the 131
following matters, namely,

[.]

iv. passenger re-routing,

v. failure to operate the service or failure to operate on schedule,

vi. refunds for services purchased but not used, whether in whole or in part, either as a result of the
client’s unwillingness or inability to continue or the air carrier’s inability to provide the service for any
reason,

[...]
X. limits of liability respecting passengers and goods,

xi. exclusions from liability respecting passengers and goods

[..]

Montreal Convention

Article 19 — Delay

The carrier is liable for damage occasioned by delay in the carriage by air of passengers, baggage or
cargo. Nevertheless, the carrier shall not be liable for damage occasioned by delay if it proves that it and
its servants and agents took all measures that could reasonably be required to avoid the damage or that
it was impossible for it or them to take such measures.

Member(s)

J. Mark MacKeigan
Sam Barone

Back to rulings

Date modified:
2 Share this page 2013-08-15
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August 29, 2013

COMPLAINT by Gabor Lukacs against Porter Airlines Inc.

File No.: M4120-3/13-01412

INTRODUCTION

[1] Gabor Luké&cs filed a complaint with the Canadian Transportation Agency (Agency) alleging that
certain provisions appearing in Rule 16, Responsibility for Schedules and Operations, i.e., Rules 16(c),
(e) and (g) (Existing Tariff Rules) of the Tariff Containing Rules Applicable to Services for the Transport
of Passengers and Baggage or Goods between Points in Canada, CTA(A) No. 1 (Tariff) applied by
Porter Airlines Inc. (Porter) are unreasonable within the meaning of subsection 67.2(1) of the Canada
Transportation Act, S.C., 1996, c. 10, as amended (CTA) for the following reasons:

i. these provisions deprive passengers of the right to be provided with notice about schedule
changes;
ii. these provisions are a blanket exclusion that exonerates Porter from liability for delays (such as
failure to operate on schedule or sudden changes to its flight schedule);
iii. these provisions are inconsistent with the principles of the Convention for the Unification of Certain
Rules for International Carriage by Air — Montreal Convention (Convention).

[2] Mr. Lukacs asks the Agency to disallow the Existing Tariff Rules in their entirety, or in part, and
substitute them with wording that incorporates the principles of the Convention.

[3] In its answer to the complaint, Porter proposed certain tariff revisions (Proposed Tariff Rules) in an
effort to respond to Mr. Lukacs’ challenge of the Existing Tariff Rules. In his reply, Mr. Lukacs asserts
that some of these Proposed Tariff Rules lack clarity, that are inconsistent with the principles of the
Convention. He also asserts that they are unjust and unreasonable, and therefore, they should be
disallowed.

[4] In this Decision, the Agency will address both Porter’s Existing Tariff Rules and the Proposed Tariff

1 of 27



https://otc-cta.gc.ca/eng/ruling/344-c-a-2013

Rules. 134

ISSUES

With respect to the Existing Tariff Rules:

1.

Does Existing Tariff Rule 16(c), when considered together with Existing Tariff Rule 20, relieve
Porter from the obligation to provide timely notice to its passengers about schedule changes? If
so, is Existing Tariff Rule 16(c) unreasonable within the meaning of subsection 67.2(1) of the
CTA?

. Do Existing Tariff Rules 16(c), 16(e) and 16(g) relieve Porter from liability for damages suffered by

passengers occasioned by delay and failure to operate on schedule and are they inconsistent with
the principles of the Convention? If so, are these Tariff Rules unreasonable within the meaning of
subsection 67.2(1) of the CTA?

. Do the provisions of Existing Tariff Rule 16, starting on the 3rd Revised Page 31 of the Tariff,

setting out a list of events for which Porter shall not be liable for failure in the performance of any
of its obligations, relieve Porter from liability for delay, regardless of whether it took all reasonable
steps necessary to avoid the delay? Are they inconsistent with the principles of the Convention
and, if so, are these tariff provisions unreasonable within the meaning of subsection 67.2(1) of the
CTA?

With respect to the Proposed Tariff Rules:

1.

Is Proposed Tariff Rule 16(b) unclear with respect to Porter’s obligations to inform passengers of
delays and schedule changes because the phrase “without notice” in Proposed Tariff Rule 16(b)
contradicts and negates the obligation to inform stated in Proposed Tariff Rule 16(c)?

. Is Proposed Tariff Rule 16(b) unreasonable because it is inconsistent with the principles of the

Convention, in that it relieves Porter from liability for failure to make connections? Does it appear
to relieve Porter from liability for the consequences of providing inaccurate information to
passengers, including liability for delay as a result of the misinformation?

. Is the phrase “will make reasonable efforts” found in Proposed Tariff Rule 16(c) unreasonable in

that it tends to relieve Porter from liability if it fails to notify the passenger about a schedule change
resulting in the passenger’s inability to travel with respect to 1) flight delays; and 2) flight
advancements?

. Is Proposed Tariff Rule 16(d) unclear in that it does not contain “terms and conditions of carriage”

or other information that a tariff ought to contain pursuant to subsection 107(1) of the Air
Transportation Regulations, SOR/88-58, as amended (ATR (Air Transportation Regulations))?

. Is Proposed Tariff Rule 16(f) unreasonable and inconsistent with the principles of the Convention

as it appears to: a) limit or exclude Porter’s liability in the case of delay due to flight cancellation or
schedule change and focuses on the cause rather than Porter’s reaction to events; and; b) fail to
provide passengers with the right to seek a full refund if Porter is unable to transport them within a
reasonable amount of time and limit or exclude Porter’s liability in the case of delay due to flight
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cancellation or schedule change? 135
6. Should the phrase “the Carrier proves that” be inserted into Proposed Tariff Rules 16(a)(i) and
16.2(b)(i) before “the Carrier and its employees and agents” to ensure that the burden of proof of
the affirmative defense is on the carrier and to reflect the wording of Article 19 of the Convention?
7. Is the reference to “Event of Force Majeure” in Proposed Tariff Rule 16(f) unreasonable, given the
proposed definition of “Event of Force Majeure” in Rule 1, because it is misleading and may
prejudice passengers’ ability to enforce their rights?

RELEVANT TARIFF AND STATUTORY EXTRACTS

[5] The provisions of Existing Tariff Rules, Proposed Tariff Rules and the relevant legislation are set out
in the Appendix.

CLARITY AND REASONABLENESS OF TARIFF
PROVISIONS

Clarity

[6] As recently stated in Decision No. 249-C-A-2012 (Lukacs v. WestJet), a carrier meets its tariff
obligation of clarity when the rights and obligations of both the carrier and the passenger are stated in
such a way as to exclude any reasonable doubt, ambiguity or uncertain meaning.

Reasonableness and conformity with the principles of the Convention

[7] To assess whether a term or condition of carriage is “unreasonable,” the Agency has traditionally
applied a balancing test, which requires that a balance be struck between the rights of passengers to be
subject to reasonable terms and conditions of carriage and the particular air carrier’s statutory,
commercial and operational obligations. This test was first established in Decision No. 666-C-A-2001
(Anderson v. Air Canada) and was recently applied in Decision No. 204-C-A-2013 (Lukacs v. Air
Canada).

[8] The terms and conditions of carriage are set out by an air carrier unilaterally without any input from
passengers. The air carrier sets its terms and conditions of carriage on the basis of its own interests,
which may have their basis in purely commercial requirements. There is no presumption that a tariff is
reasonable.

[9] When balancing the passengers’ rights against the carrier’s obligations, the Agency must consider
the whole of the evidence and the submissions presented by both parties and make a determination on
the reasonableness or unreasonableness of the term or condition of carriage based on which party has
presented the more compelling and persuasive case.

[10] Mr. Lukacs, in addition to setting out concerns regarding the reasonableness and clarity of Porter’s
Existing Tariff Rules and Proposed Tariff Rules, also submits that the provisions do not conform with the
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principles of the Convention. In past Decisions, the Agency has determined that tariff provisions that als36
contrary to the principles of the Convention are unreasonable. The Agency will consider the submissions
of the parties on the issue of conformity with the principles of the Convention.

EXISTING TARIFF RULES

Issue 1: Does EXxisting Tariff Rule 16(c), when considered together
with Existing Tariff Rule 20, relieve Porter from the obligation to
provide timely notice to its passengers about schedule changes? If
so, is Existing Tariff Rule unreasonable within the meaning of
subsection 67.2(1) of the CTA?

Positions of the parties

Mr. Lukacs

[11] Mr. Luk&cs submits that, when considered together with Existing Tariff Rule 20, which provides the
check-in requirements, Existing Tariff Rule 16(c) is unreasonable because it deprives passengers of
their right to be notified about schedule changes affecting their travels.

[12] Mr. Lukacs contends that transportation by air requires significant preparations for the passenger
such as travelling to an airport that might be located some distance away from their residence, checking
in, clearing security and then boarding the flight. Mr. Lukacs adds that that due to natural and fully
justifiable operation considerations, carriers set deadlines for completing each of these steps. Missing
these deadlines may result in losing the assigned seat at the very least and possibly the cancellation of
the passenger’s reservation. If the departure time of a flight changes, then the respective deadlines
change accordingly. In particular, if a carrier reschedules a flight an hour earlier than published, it results
in passengers having to arrive at the airport an hour earlier, and having to check in an hour earlier, or
else they lose their seats and reservations. Mr. Lukacs points out that the Agency recognized, in
Decision No. 16-C-A-2013 (Lukacs v. Porter), the passenger’s right to be informed about delays and
schedule changes.

Porter

[13] Porter conceded that Existing Tariff Rule 16(c) is unreasonable and filed Proposed Tariff Rule 16(c).

Analysis and findings

[14] Existing Tariff Rule 20 provides a list of check-in requirements and states that failure to meet these
requirements may result in the loss of the passenger’s assigned seat or reservation.

[15] Existing Tariff Rule 16(c) is silent on the matter of the liability assumed by Porter should a flight be
delayed. Given this absence of liability, passengers may not be informed of a delay or changes and
therefore may fail to meet the check-in requirements set out in Existing Tariff Rule 20.
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[16] In Decision No. 16-C-A-2013, the Agency addressed the same provisions as in this matter in a ca1§7
that addressed Porter’s international tariff. In that Decision, the Agency found that the absence of a
provision to this effect relieves Porter from the obligation to provide timely notice to its passengers about
delays or schedule changes. Porter has not provided any rationale that would convince the Agency that
the domestic tariff should be governed by a different logic than the international tariff. As noted above,
Porter conceded that Existing Rule 16(c) is unreasonable.

[17] The Agency therefore finds that Existing Tariff Rule 16(c) is unreasonable.

Issue 2: Do Existing Tariff Rules 16(c), 16(e) and 16(g) relieve Porter
from liability for damages suffered by passengers occasioned by
delay and failure to operate on schedule and are they inconsistent
with the principles of the Convention? If so, are these Tariff Rules
unreasonable within the meaning of subsection 67.2(1) of the CTA?

Positions of the parties

Mr. Lukacs

[18] Mr. Luk&cs challenges the reasonableness of Existing Tariff Rules 16(c), 16(e) and 16(g) on the
grounds that they are blanket exclusions that relieve Porter from any and every liability for delay and
failure to operate on schedule, and because they are inconsistent with the principles of the Convention.

[19] Mr. Lukacs submits that the Agency has consistently found blanket exclusions of liability to be
unreasonable even in the context of domestic tariffs, where the Convention is not applicable. Mr. Lukacs
adds that the Agency held that the principles of the Convention are a persuasive authority for
determining the reasonableness of provisions, regardless of whether the Convention applies, such as in
Decision No. 181-C-A-2007 (Pinksen v. Air Canada) and Decision No. 309-C-A-2010 (Kipper v.
WestJet).

[20] Mr. Lukacs points out that the Agency’s preliminary opinion on this issue was affirmed in Decision
No. 291-C-A-2011 (Lukacs v. Air Canada) and was subsequently cited with approval by the Agency in
Decision No. 16-C-A-2013, which concluded that Porter’s international tariff Rule 18(e), a provision
similar to its Existing Tariff Rule 16(g) of its domestic tariff, was unreasonable.

Porter

[21] Porter conceded that Existing Tariff Rules 16(c), 16(e) and 16(g) are unreasonable, and filed
Proposed Tariff Rules.

Analysis and findings

[22] Existing Tariff Rules 16(c), 16(e) and 16(g) are silent on the matter of the liability assumed by Porter
for failure to make connections, to operate any flight according to schedule, or for changing the schedule
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of any flight. 138

[23] With respect to applying the principles of the Convention to domestic tariff provisions, the Agency
stated in Decision No. LET-C-A-129-2011 (Lukacs v. Air Canada) that:

[...] it is clear that the Agency is, and has been, of the view that the Convention is a useful
interpretive tool to which the Agency may refer when applying its “reasonableness” test and
striking the balance between passengers’ rights and the statutory, commercial and operational
obligations of a carrier. In doing so the Agency takes into account the principles of the
Convention rather than applying the Convention itself.

The Agency is of the view that passengers should expect and be entitled to consistency in
treatment irrespective of whether they are on a domestic or international flight. To that end, the
principles set out in the Convention provide insight into what is reasonable to apply in a domestic
context.

[24] Article 19 of the Convention provides that the carrier is liable for delay, and it can exonerate itself
from liability only if it demonstrates the presence of an affirmative defense, namely, that it and its
servants and agents have taken all reasonable steps necessary to avoid the delay.

[25] In Decision No. 16-C-A-2013, the Agency addressed tariff provisions similar to those currently being
considered. In that Decision, the Agency determined that the tariff provisions were contrary to Article 19
of the Convention and therefore unreasonable because they were silent on the liability assumed by
Porter. Porter has not provided any arguments which would convince the Agency to decide differently
than it did in Decision No. 16-C-A-2013. As noted above, Porter conceded that Existing Tariff Rules
16(c), 16(e) and 16(g) are unreasonable.

[26] The Agency therefore finds that Existing Tariff Rules 16(c), 16(e) and 16(g) are unreasonable and
inconsistent with the principles of Article 19 of the Convention.

Issue 3: Do the provisions of Existing Tariff Rule 16, starting on the
3rd Revised Page 31 of the Tariff, setting out a list of events for which
Porter shall not be liable for failure in the performance of any of its
obligations, relieve Porter from liability for delay, regardless of
whether it took all reasonable steps necessary to avoid the delay? Are
they inconsistent with the principles of the Convention and, if so, are
these tariff provisions unreasonable within the meaning of subsection
67.2(1) of the CTA?

Positions of the parties

Mr. Lukacs — Delay
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[27] Mr. Lukacs submits that the exclusions appearing on the list starting on 3rd Revised Page 31 of ﬂf39
Tariff are unreasonable as they amount to a blanket exclusion of liability. He argues that they are
inconsistent with the principles of the Convention.

[28] Mr. Lukacs points out that the list has a preamble that reads:

Notwithstanding any other terms or conditions contained herein, the Carrier shall not be liable for
failure in the performance of any of its obligations due to:

[...]

Upon the happening of any of the foregoing events, the Carrier may without notice cancel,
terminate, divert, postpone or delay any flight whether before departure or enroute. If the flight,
having commenced is terminated, the carrier shall refund the unused portion of the fare and shall
use its best effort to provide alternate transportation to the destination for the passengers and
baggage at the expense and risk of the passenger or shipper. If the flight has not commenced
prior to termination, the carrier will provide a credit equal to the paid fare which will be available
for use in the purchase of a new ticket on the same terms for a period of one year from the date
of termination. No refund will be available.

[29] Mr. Luké&cs also points out that the list of events that Porter purports to exonerate itself from any
liability from performance of any of its obligations includes, for example:

v) Accidents to or failure of the aircraft or equipment used in connection therewith including, in
particular, mechanical failure.

vi) Non-availability of fuel at the airport of origin, destination or enroute stop.

vii) Others upon whom the Carrier relies for the performance of the whole or any part of any
charter contract or flight.

[30] Mr. Luk&cs asserts that, as the Agency explained in Decision No. 16-C-A-2013, it is not the cause
of delay that determines liability but how the carrier reacts to the delay. The exclusions listed starting on
3rd Revised Page 31 of the Tariff relieve Porter from liability for delay solely based on the cause and
without reference to how it reacts to the delay. Mr. Lukacs argues that these exclusions are inconsistent
with the principles of the Convention, and are therefore unreasonable.

Mr. Lukacs — Damage or destruction of baggage or cargo

[31] Mr. Lukacs points out that destruction, loss and damage to checked baggage and to cargo are
governed respectively by Article 17(2) and Article 18(2) of the Convention. The exclusions listed starting
on 3rd Revised Page 31 of the Tariff relieve Porter from liability for delay solely based on the cause and
without reference to how Porter reacts to the delay. This is inconsistent with the principles of Articles
17(2) and 18(2) of the Convention, and therefore unreasonable.
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Mr. Lukacs — Relief from “performance of any of its obligations” 140

[32] Mr. Lukacs contends that the impugned provisions purport to relieve Porter from “performance of
any of its obligations” in the case of certain events, regardless of how the event affects Porter’s ability to
perform. Mr. Lukacs thus submits that the impugned provisions are a blanket exclusion of liability, and
are therefore inconsistent with the principles of the Convention.

Porter

[33] Porter conceded that the provisions starting on 3rd Revised Page 31 of the Tariff, which are in
effect, a “force majeure” clause, may have the effect of excluding liability in a manner that is inconsistent
with the Convention, and filed Proposed Tariff Rules.

Analysis and findings

[34] Article 19 of the Convention provides that carriers are liable for delay unless it and its servants and
agents have taken all reasonable steps necessary to avoid the delay. Articles 17(2) and 18(2) of the
Convention provide that carriers are liable for damage or loss of baggage and cargo even in the
absence of a causal link between the damage or loss and the inherent defect, vice or quality of the
baggage.

[35] The Agency agrees with Mr. Lukacs that the exclusions of liability relieve Porter from liability for
delay, regardless of whether it took all reasonable steps necessary to avoid the delay, and for damage
or loss of baggage or cargo. Also, as noted above, Porter conceded that the provisions starting on 3rd
Revised Page 31 of the Tariff, which are in effect a “force majeure” clause, may have the effect of
excluding liability in a manner that is inconsistent with the Convention, and Porter filed Proposed Tariff
Rules.

[36] The Agency therefore finds the exclusions listed in Existing Tariff Rule 16, starting on 3rd Revised
Page 31 of the Tariff, are unreasonable within the meaning of subsection 67.2(1) of the CTA and
inconsistent with the principles of the Convention.

PROPOSED TARIFF RULES

Issue 1: Is Proposed Tariff Rule 16(b) unclear with respect to Porter’s
obligations to inform passengers of delays and schedule given that
the phrase “without notice” in Proposed Tariff Rule 16(b) contradicts
and negates the obligation to inform stated in Proposed Tariff Rule
16(c)?

Positions of the parties

Mr. Lukacs
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[37] Mr. Lukacs maintains that Proposed Tariff Rule 16(b) is unclear as part of it contradicts and negatlzl_l
Proposed Tariff Rule 16(c). Proposed Tariff Rule 16(b) states, in part: “Schedules are subject to change
without notice.” Mr. Lukacs points out that at the same time, Proposed Tariff Rule 16(c) states that: “The
carrier will make reasonable efforts to inform passengers of delays and schedule changes and, to the
extent possible, the reasons for them.”

[38] According to Mr. Lukacs, these two provisions contradict each other because the phrase “without
notice” in Proposed Tariff Rule 16(b) purports to relieve Porter of any obligation to inform passengers of
delays and schedule changes, and thus negates the obligation stated in Proposed Tariff Rule 16(c).

Analysis and findings

[39] The Agency agrees with Mr. Lukacs that Proposed Tariff Rule 16(b) is unclear when read in
conjunction with Proposed Tariff Rule 16(c) because Proposed Tariff Rule 16(b) contradicts and seems
to negate the obligation stated in Proposed Tariff Rule 16(c). In that sense, Proposed Tariff Rule 16(b)
creates reasonable doubt, ambiguity or uncertain meaning.

[40] The Agency therefore finds that if filed with the Agency, Proposed Tariff Rule 16(b) would be found
to be unclear.

Issue 2: Is Proposed Tariff Rule 16(b) unreasonable because it is
inconsistent with the principles of the Convention, in that it relieves
Porter from liability for failure to make connections? Does it appear to
relieve Porter from liability for the consequences of providing
inaccurate information to passengers, including liability for delay as a
result of the misinformation?

Positions of the parties

Porter

[41] Porter submits that Proposed Tariff Rule 16(b) contains language taken from Rule 90(B)(2) of the
Sample Tariff published by the Agency, and that the statement “schedules are subject to change without
notice” was found reasonable in light of the Agency’s finding in Decision No. 16-C-A-2013. Proposed
Tariff Rule 16(b) reads as follows:

Schedules are subject to change without notice, and the carrier assumes no responsibility for the
passenger making connections. The carrier will not be responsible for errors or omissions either
in timetables or other representation of schedules.

[42] Porter acknowledges that when considering the same language in the context of Porter’s proposed
tariff rule in that other proceeding, the Agency also held that additional language was required stating
that the carrier “will make reasonable efforts to inform passengers of delays and schedule changes, and
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the reasons for them.” Porter advises that it has accordingly included the latter language in Proposed 142
Tariff Rule 16 at Proposed Tariff Rule 16(c). Porter asserts that this statement serves to inform the
passenger that notice from the carrier may not reach the passenger despite the carrier’s reasonable
efforts, thus reducing the possibility that passengers will place undue reliance on the expectation that
they will necessarily receive prior notice in all instances.

[43] Porter contends that passengers may more frequently (but are not required to) take steps to
independently ascertain their flights’ status, thus reducing the likelihood that they will be unaware of
schedule changes and increasing their opportunity to mitigate the impact thereof.

[44] Porter contends that the balance of Proposed Tariff Rule 16(b) reflects the Agency’s repeated
findings that timetables do not form part of the contract of carriage and that undue reliance by
passengers on stated departure times is unreasonable. Porter argues that, to the extent that this
provision is contained in the Agency’s Sample Tariff, it is prima facie evidence of its reasonableness.

Mr. Lukacs

[45] Mr. Lukacs states that Proposed Tariff Rule 16(b) provides, among other things, that: “[...] the
carrier assumes no responsibility for the passenger making connections.”

[46] Mr. Lukacs submits that in Decision No. 16-C-A-2013, the Agency considered Porter’s international
tariff Rule 18(c) that contained a similar disclaimer of liability with respect to making connections, and
found that the absence of a provision setting out Porter’s liability should a flight be delayed and Porter is
unable to provide the proof required by Article 19 of the Convention to relieve itself from such liability
rendered tariff Rule 18(c) inconsistent with Article 19 of the Convention, and therefore unreasonable.

[47] Mr. Lukacs also states that Proposed Tariff Rule 16(b) provides that: “The carrier will not be
responsible for errors or omissions [...]”

[48] Mr. Lukacs asserts that this provision is unreasonable because it relieves Porter from the duty of
due diligence to provide accurate information to passengers about Porter’s timetables and schedules.

[49] Mr. Lukacs points out that in Decision No. 16-C-A-2013, the Agency recognized that carriers should
have the latitude required to amend flight schedules based on commercial and operational obligations,
but also recognized the passengers’ fundamental right to be informed about schedule changes that
affect their itinerary and their ability to travel.

[50] Mr. Lukacs submits that this portion of Proposed Tariff Rule 16(b) is therefore unreasonable
because it purports to relieve Porter from liability for the consequences of providing inaccurate
information to passengers, including liability for delay that follows as a result of the misinformation. Mr.
Lukacs adds that the impugned portion of Proposed Tariff Rule 16(b) is also unreasonable because it is
inconsistent with the principles of the Convention.

Analysis and findings

[51] Porter has made statements concerning the Sample Tariff published by the Agency on its Web site.
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The Agency clarified its intent in the Important Qualifiers section of the Sample Tariff which is set out| ] 43
below.

This Sample Tariff has been prepared by Agency staff and does not represent an Agency
endorsement or approval of its terms. If a carrier chooses to adopt the Sample Tariff as its own,
in whole or in part, it can still be subject to Agency review and complaints filed pursuant to the
CTA or the ATR (Air Transportation Regulations). The Agency, upon investigating a complaint or
on its own motion, could find a carrier’s tariff provision to be unreasonable and require a carrier
to amend its tariff accordingly even if the carrier’s tariff reflects the wording of the Sample Tariff.

[52] In Decision No. 16-C-A-2013, the Agency determined that the absence of a provision that required
Porter to make reasonable efforts to inform passengers of delays and schedule changes and the
reasons for them rendered the Tariff Rule at issue unreasonable. Porter’'s Proposed Tariff Rule 16(b)
does not meet that standard, nor has Porter provided any rationale that would justify a change to the
Agency’s determination in Decision No. 16-C-A-2013.

[53] Passengers should not be deprived of the right to be informed as described above because an error
or omission has been committed by a carrier in preparing and/or publishing a timetable or schedule. The
absence of a provision in Proposed Tariff Rule 16(b) compelling Porter to make a reasonable effort to
advise passengers of errors or omissions in timetables and/or schedules renders that Rule
unreasonable.

[54] The Agency therefore finds that if filed with the Agency, Proposed Tariff Rule 16(b) would be found
to be unreasonable.

Issue 3: Is the phrase “will make reasonable efforts” found in
Proposed Tariff Rule 16(c) unreasonable in that it tends to relieve
Porter from liability if Porter fails to notify the passenger about a
schedule change resulting in the passenger’s inability to travel with
respect to 1) flight delays; and 2) flight advancements?

Positions of the parties

Porter

[55] Porter advises that Proposed Tariff Rule 16(c) states: “The carrier will make reasonable efforts to
inform passengers of delays and schedule changes and, to the extent possible, the reasons for them.’
In this regard, Porter submits that in Decision No. 16-C-A-2013, the Agency found that the same
proposed change applicable to international transportation properly balances the passenger’s right to
information on schedule changes.

Mr. Lukacs

11 of 27



https://otc-cta.gc.ca/eng/ruling/344-c-a-2013

[56] Mr. Lukacs acknowledges that Proposed Tariff Rule 16(c) is an improvement compared to the 144
current state of affairs, but submits that making “reasonable efforts” sets the bar too low for Porter in
some circumstances.

[57] Mr. Lukécs refers to Decision No. LET-A-112-2003 in which the Agency held, under the heading
“Passenger Notification,” that:

The Agency is of the opinion that Air Transat should undertake to notify passengers of all
schedule irregularities, not just flight advancements.

[58] Mr. Lukacs argues that the phrase “will make reasonable efforts” ought to be replaced with the more
onerous “undertakes.”

[59] Mr. Lukacs contends that, while in the case of flight delays, failing to notify passengers usually
causes only inconvenience, in the case of advancement of flight schedules, Porter’s failure to inform
passengers about the schedule change will likely result in passengers not being able to travel at all,
because they miss the check-in cut-off times.

[60] Mr. Lukacs submits that under Proposed Tariff Rule 16 in general, and Proposed Tariff Rule 16(c) in
particular, the passenger is left without any rights or remedies. However, if the word “undertakes”
appeared in Proposed Tariff Rule 16(c), then the passenger would have recourse.

Analysis and findings

“Reasonable efforts” versus flight delays
[61] In Decision No. 16-C-A-2013, the Agency stated that:

[87] [...] the Agency notes that some Canadian carriers, including Air Canada, have tariff
provisions that provide that passengers have a right to information on flight times and schedule
changes, and that carriers must make reasonable efforts to inform passengers of delays and
schedule changes, and the reasons for them. The Agency finds that such provisions are
reasonable, and that, in this regard, the rights of passengers to be subject to reasonable terms
and conditions of carriage outweigh any of the carrier’s statutory, commercial or operational
obligations.

[62] The Agency finds that the commitment to make “reasonable efforts” to inform passengers, insofar
as such commitment pertains to flight delays and schedule changes, is consistent with the Agency’s
ruling in Decision No. 16-C-A-2013, and is reasonable.

“Reasonable efforts” versus flight advancements

[63] No evidence has been put forth that flight advancements are common. They may occur in practice
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from time to time. When the air carrier advances the scheduled departure of a flight, the consequencei45
may be more severe than a delay for the passenger and it follows that the duty to inform should be no
less onerous.

[64] With respect to flight advancements, passengers affected by flight advancement are not afforded
the same protection as passengers affected by flight delay or other schedule changes. In that sense, the
Agency agrees with Mr. Lukédcs’ submission that in such a case, the passenger is left without any rights
or remedies as the liability established by the principles of the Convention only apply to flight delays,
and not to flight advancements. The absence of a tariff provision that imposes on Porter a requirement
to “undertake” to inform passengers of flight advancements would severely limit the recourses available
to passengers affected by those advancements, and would certainly be disadvantageous.

[65] The Agency is of the opinion that the commitment to make “reasonable efforts” to inform
passengers, insofar as such commitment pertains to flight advancements, is unreasonable. The Agency
therefore finds that if filed with the Agency, Proposed Tariff Rule 16(c) would be found to be
unreasonable.

Issue 4: Is Proposed Tariff Rule 16(d) unclear in that it does not
contain “terms and conditions of carriage” or other information that a

Transportation Regulations)?

Positions of the parties

Porter

[66] Porter submits that Proposed Tariff Rule 16(d) contains language taken from Rule 90(B)(5) of the
Agency’s Sample Tariff. Proposed Tariff Rule 16(d) states:

It is always recommended that the passenger communicate with the Carrier either by telephone,
electronic device or via the Carrier's Web site or refer to airport terminal displays to ascertain the
flight’s status and departure time.

[67] Porter asserts that to the extent that this provision does not create any obligation on the part of the
passenger, nor limit the obligations or liability of the carrier, it is reasonable. According to Porter, this
provision operates similarly to the warning that schedules may change without notice, insofar as it
precludes undue reliance on notice from the carrier and increases the likelihood that passengers will be
informed of any schedule changes and thus be better positioned to mitigate the impact.

Mr. Lukacs

[68] Mr. Lukacs submits that while Porter notes that this provision was taken from the Agency’s Sample
Tariff, Porter omits to acknowledge that the Sample Tariff is provided to carriers together with the
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following warning: 146

This Sample Tariff has been prepared by Agency staff and does not represent an Agency
endorsement or approval of its terms. If a carrier chooses to adopt the Sample Tariff as its own,
in whole or in part, it can still be subject to Agency review and complaints filed pursuant to the
CTA or the ATR (Air Transportation Regulations). The Agency, upon investigating a complaint or
on its own motion, could find a carrier’s tariff provision to be unreasonable and require a carrier
to amend its tariff accordingly even if the carrier’s tariff reflects the wording of the Sample Tariff.

[69] Mr. Luk&cs maintains that the fact that this provision was included in the Agency’s Sample Tariff
does not speak either to its clarity or the reasonableness of any provision, and does not convey any
obligation of either the passenger or the carrier.

[70] Mr. Lukacs asserts that while a carrier is entitled to display various travel tips and recommendations
on its Web site, such recommendations do not and cannot form part of the contract of carriage; they are
not terms and conditions of carriage, and as such, they ought not be included in the carrier’s tariff.

[71] Mr. Lukacs submits that Proposed Tariff Rule 16(d) fails to be clear, and ought not be included in
Porter’s Tariff as it contains no “terms and conditions of carriage” or any other information that a tariff is
to contain pursuant to subsection 107(1) of the ATR (Air Transportation Regulations).

Analysis and findings

[72] The Agency disagrees with Mr. Lukacs’ contention that Proposed Tariff Rule 16(d) is unclear. The
Agency finds that it is worded in such a manner that does not create reasonable doubt, ambiguity or
uncertain meaning. The Agency does agree with Mr. Lukacs that Proposed Tariff Rule 16(d) does not
represent a term or condition of carriage. However, Proposed Tariff Rule 16(d) does not impose an
obligation on either the carrier or the passenger, and is therefore unenforceable.

[73] The Agency has not been presented with evidence establishing any harm if Proposed Tariff
Rule 16(d) were to appear in the Tariff.

Issue 5: Is Proposed Tariff Rule 16(f) unreasonable and inconsistent
with the principles of the Convention as it appears to: a) limit or
exclude Porter’s liability in the case of delay due to flight cancellation
or schedule change and focuses on the cause rather than Porter’s
reaction to events; and b) fail to provide passengers with the right to
seek a full refund if Porter is unable to transport them within a
reasonable amount of time and limit or exclude Porter’s liability in the
case of delay due to flight cancellation or schedule change?

Positions of the parties
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Porter 147

[74] Porter contends that the provisions following Existing Tariff Rule 16(g) have the effect of excluding
liability in a manner inconsistent with the Convention, and therefore proposes to replace the impugned
clause with Proposed Tariff Rule 16(f) which reads as follows:

Except with respect to compensation available to passengers under this Rule 16, the Carrier will
not guarantee and will not be held liable for cancellations or changes to scheduled flight times
due to an Event of Force Majeure.

[75] Porter maintains that Proposed Tariff Rules 16.1 and 16.2 specifically incorporate the principle that
passengers are entitled to compensation unless the carrier took all reasonable and possible measures
to avoid the damage. Porter therefore argues that even in the case of a delay due to force majeure,
passengers will have recourse to reimbursement for their resulting damages where the conditions of the
Convention are satisfied.

[76] Porter advises that it is not aware of any Agency Decision in which a force majeure clause has been
disallowed as unreasonable for any reason other than its failure to allow for the application of the liability
regime prescribed by the Convention. Porter submits that it is reasonable, in balancing the rights of the
carrier and the passenger, to exclude liability for events beyond the control of the carrier, subject always
to the carrier’s strict liability for damages resulting from delay, irrespective of the cause of the delay.

[77] Porter contends that Proposed Tariff Rule 16(f) corrects the defect in the Existing Tariff Rule 16
force majeure clause by specifically subjecting it to the liability regime in which Porter will be liable for
delay unless it demonstrates the limited defense set forth in Article 19 of the Convention, rendering the
Proposed Tariff Rule reasonable.

1. Proposed definition of “Event of Force Majeure”

[78] Porter submits that, as Proposed Tariff Rule 16(f) makes reference to the term “Force Majeure
Event,” Porter proposes to add a definition of this term under Rule 1 (Definitions) of its Tariff. Porter
advises that the proposed definition provides that a “Force Majeure Event” represents occurrences
“which are not within the reasonable control of the Carrier,” and sets forth a number of examples of
situations which may constitute force majeure events, subject always to the qualification that such
events were beyond Porter’s reasonable control.

Mr. Lukacs

[79] Mr. Lukacs contends that what determines liability for delay is not the cause of the delay, but rather
how the carrier reacts to events that may cause delay, even if these events may have been caused by
third parties that are not directed by the carrier.

[80] Mr. Lukacs submits that the Agency explains this in Decision No. 16-C-A-2013:
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[105] Accordingly, what is at issue, in terms of avoiding liability for delay, is not who caused the 148
delay but, rather, how the carrier reacts to a delay. In short, did the carrier’s servants and agents

do everything they reasonably could in the face of air traffic control delays, security delays on

releasing baggage, delays caused by late delivery of catered supplies or fuel to the aircraft and

so forth, even though these may have been caused by third parties who are not directed by the

carrier?

[81] Mr. Lukacs maintains that as Proposed Tariff Rule 16(f) deals with flight cancellations and schedule
changes, it is difficult to understand what kind of liability, other than liability for delay, this provision aims
to exclude. Mr. Lukacs further submits that Porter provided no explanation or examples of scenarios
where it may wish to invoke Proposed Tariff Rule 16(f), but which do not already fall within the scope of
delay.

[82] Mr. Lukacs asserts that Porter seems to suggest that the Convention is the only reason the Agency
disallowed provisions dealing with the rights of passengers in the case of flight cancellation and
schedule changes, which is not the case.

[83] In this regard, Mr. Lukacs points out that in Decision No. 28-A-2004 (Air Transat), the Agency
considered in great detail the rights of passengers for protection in the case of events that are beyond
the passengers’ control:

By Decision No. LET-A-166-2003 dated August 7, 2003 [...] the Agency advised Air Transat that
Rule 6.3 of its tariff was not just and reasonable within the meaning of subsection 111(1) of the
ATR (Air Transportation Regulations), in that it does not provide adequate options to passengers
affected by a schedule irregularity, and does not protect passengers from events that are beyond
the passengers’ control, and, therefore, does not allow passengers any recourse if they are
unable to connect to other air carriers or alternate modes of transportation such as cruise ships
or trains.

[84] According to Mr. Lukacs, that Agency Decision demonstrates that passengers have a fundamental
right to a refund of their fares if the carrier is unable to transport them for any reason that is outside the
passengers’ control and that the carrier cannot keep the fare paid by the passengers and refuse to
provide a refund on the basis that its inability to provide transportation was due to certain events.

Analysis and findings

[85] The Agency agrees with Mr. Lukacs’ submission that Proposed Tariff Rule 16(f) is unreasonable in
that it fails to reflect the appropriate approach to the issue of liability, as set out in Decision No. 16-
C-A-2013:
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[105] Accordingly, what is at issue, in terms of avoiding liability for delay, is not who caused the 149
delay but, rather, how the carrier reacts to a delay. In short, did the carrier’s servants and agents

do everything they reasonably could in the face of air traffic control delays, security delays on

releasing baggage, delays caused by late delivery of catered supplies or fuel to the aircraft and

so forth, even though these may have been caused by third parties who are not directed by the

carrier?

[86] The Agency also agrees with Mr. Lukacs’ submission that Proposed Tariff Rule 16(f) does not
provide for refunds should Porter be unable to carry the passenger because of reasons beyond Porter’s
control. Proposed Tariff Rule 16(f) simply requires that passengers be compensated in accordance with
that Rule.

[87] Existing Tariff Rule 17(b) provides that:

Involuntary Cancellations — In the event a refund is required because of the carrier’s failure to
complete the operation of any flight after its commencement and the ticket is partially unused as
a result of an enroute cancellation, termination or diversion, that part of the total fare paid for
each unused segment will be refunded. If the ticket is totally or partially unused as a result of a
refusal to transport, the total fare or that part of the total fare paid for each unused segment will
be refunded. No refund will be available if the flight is cancelled prior to the commencement of
the flight and the provisions of Rule 16 will apply.

[88] The Agency agrees with Mr. Lukacs, and finds that it is unreasonable for Porter to refuse to refund
the fare paid by a passenger because of its cancellation of a flight, even if the cause is an event beyond
Porter’s control.

[89] The Agency therefore finds that if filed with the Agency, Proposed Tariff Rule 16(f) would be found
to be unreasonable.

Issue 6: Should the phrase “the Carrier proves that” be inserted into
Proposed Tariff Rules 16(a)(i) and 16.2(b)(i) before “the Carrier and its
employees and agents” to ensure that the burden of proof of the
affirmative defense is on the carrier and to reflect the wording of
Article 19 of the Convention?

Positions of the parties

Porter

[90] Porter submits that Proposed Tariff Rule 16.1 clearly sets out the circumstances in which Porter will
be liable to passengers for expenses resulting from delays, in accordance with the principles of the
Convention. Porter points out that the contents of its various provisions were considered and determined
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to be reasonable in Decision No. 16-C-A-2013. 150

[91] Porter maintains that Proposed Tariff Rule 16.1 is consistent with Decision No. LET-C-A-29-2011
and that Rule states plainly that Porter will be liable to reimburse passengers in the circumstances set
out in that Decision; there is no suggestion that liability will only adhere in exceptional circumstances.

[92] Porter contends that Proposed Tariff Rule 16.2 addresses Porter’s liability under the Tariff for
delayed delivery of a passenger’s baggage. Porter adds that the Proposed Tariff Rule’s contents are
substantially identical to those found to be reasonable in Decision No. 16-C-A-2013.

[93] According to Porter, consistent with the Convention’s liability principles, Proposed Tariff

Rule 16.2(b) positively states that, notwithstanding that concurrent baggage delivery is not guaranteed,
Porter will be liable for delays in the carriage of baggage except in the circumstances set out therein.
Porter adds that as with Proposed Tariff Rule 16.1(i)(b), Proposed Tariff Rule 16.2(b) reproduces the
exception to liability contained in Article 19 of the Convention, and sets out a reasonable process by
which passengers may submit claims for compensation to Porter.

[94] Porter asserts that Proposed Tariff Rule 16.2(c) provides notice to passengers of the compensation
available to them from Porter, including that:

(a) Porter will reimburse passengers for the loss of her bag after 21 days, subject to limits of:

i. 1131 SDR, expressly stated to be approximately equivalent to CAD $1,800, where no excess
value has been declared, and
ii. (CAD $3,000, where the passenger has declared an excess value of the lost item.

[95] Porter points out that in Decision No. 418-C-A-2011 (Lukacs v. WestJet), the Agency has found
similar provisions — including as to clarity, limits of liability and requirement of proof of value — to be
reasonable.

[96] Porter also points out that as with Proposed Tariff Rule 16.1, Proposed Tariff Rule 16.2 permits
Porter to deny otherwise eligible claims only where the passenger has failed to follow the reasonable
process set out therein, or where the expenses claimed are not reasonable.

Mr. Lukacs

[97] Mr. Lukacs contends that the vast majority of the provisions under Proposed Tariff Rules 16.1 and
16.2 are reasonable but the phrase “the Carrier proves that” ought to be inserted into Proposed Tariff
Rule 16.1(a)(d) [or more correctly, Proposed Tariff Rule 16.2(a)(i)] and Proposed Tariff Rule 16.2(b)(i)
before “the Carrier and its employees and agents” in order to reflect the wording of Article 19 of the
Convention.

[98] According to Mr. Lukacs, this phrase is to ensure that the burden of proof of the affirmative defense
is on the carrier, which is a central feature of the Convention that has been widely recognized by the
courts in Canada.

[99] Mr. Lukacs disagrees with Porter’s statement that Existing Tariff Rule 16 does not affect Porter’s
liability with respect to baggage; not only do these provisions explicitly refer to baggage, but they also
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purport to relieve Porter from all of its obligations, including with respect to delivery of baggage to the 151
passenger.

[100] Mr. Lukacs points out that the provisions in Existing Tariff Rule 16 provide that:

Notwithstanding any other terms or conditions contained herein, the Carrier shall not be liable for failure
in the performance ofany of its obligations due to:

[...]

Upon the happening of any of the foregoing events, the Carrier may without notice cancel,
terminate, divert, postpone or delay any flight whether before departure or enroute. If the flight,
having commenced is terminated, the carrier shall refund the unused portion of the fare and shall
use its best effort to provide alternate transportation to the destination for the passengers and
baggage at the expense and risk of the passenger or shipper. If the flight has not commenced
prior to termination, the carrier will provide a credit equal to the paid fare which will be available
for use in the purchase of a new ticket on the same terms for a period of one year from the date
of termination. No refund will be available.

[101] Mr. Luk&cs submits that not only do these provisions explicitly refer to baggage, they also purport
to relieve Porter from all of its obligations, including with respect to delivery of baggage to the
passenger.

Analysis and findings

[102] Proposed Tariff Rules 16.1 and 16.2 are exactly the same as Rules 18.1 and 18.2 in Porter’'s
international tariff, which were found reasonable by the Agency in Decision No. 16-C-A-2013. The only
new argument raised by Mr. Lukécs is the need to add the words “the Carrier proves that.” The Agency
disagrees with Mr. Lukacs’ submission that to accurately reflect the principles of the Convention, these
words should be inserted in the Proposed Tariff Rules.

[103] The Agency is of the opinion that irrespective of whether the words “the Carrier proves that”
appear in Proposed Tariff Rules 16.1 and 16.2, the burden of proof rests with the carrier to demonstrate
that it and its servants and agents took all measures that could reasonably be required to avoid the
damage or that it was impossible for it or them to take such measures.

[104] The Agency finds that it is not necessary that the phrase “the Carrier proves that” be inserted into
Proposed Tariff Rules 16.1 and 16.2 to reflect the wording of Article 19 of the Convention.

Issue 7: Is the reference to “Event of Force Majeure” in Proposed
Tariff Rule 16(f) unreasonable, given the proposed definition of “Event
of Force Majeure” in Rule 1, because it is misleading and may
prejudice passengers’ ability to enforce their rights?
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Positions of the parties 152

Porter

[105] Porter advises that as Proposed Tariff Rule 16(f) makes reference to an “Event of Force Majeure,”
Porter has filed a definition of that term which it proposes to add to Rule 1 (Definitions) of its Tariff.

[106] Porter submits that the proposed definition provides that an “Event of Force Majeure” is an
occurrence that is not within the reasonable control of the Carrier and Porter sets forth a number of
examples of situations which may constitute events of force majeure, subject always to the qualification
that such events were beyond Porter’s reasonable control.

Mr. Lukacs

[107] Mr. Lukacs maintains that most events of the type listed under the proposed definition are not
considered to be force majeure by Canadian courts or international authorities. Mr. Lukacs contends
that Porter’s proposed definition of “Event of Force Majeure” is misleading and may prejudice
passengers’ ability to enforce their rights. According to Mr. Luk&cs, the definition is cause-and-event
based and unnecessarily complicates the simple and straightforward liability regime of Article 19 of the
Convention.

Analysis and findings

[108] The Agency is of the opinion that, in and of itself, the proposed definition of “Event of Force
Majeure” provided under Proposed Tariff Rule 1 is unreasonable as it includes incidents that have not
been determined to be of a nature to constitute “force majeure.” In addition, the event causing a flight
delay or cancellation is not the determining factor in establishing whether a carrier is liable under the
principles of the Convention. The Agency has determined in Decision No. 16-C-A-2013, for example,
that what is vital is the manner in which the carrier reacts to those events.

[109] The Agency finds that the reference to “Event of Force Majeure” in Proposed Tariff Rule 16(f)
would be found to be unreasonable if filed with the Agency, given the proposed definition of “Event of
Force Majeure” in Rule 1.

SUMMARY OF CONCLUSIONS

With respect to Porter’s Existing Tariff Rules

Issue 1

[110] The Agency has determined that Existing Tariff Rule 16(c), when considered together with Existing
Tariff Rule 20 of the Tariff, is unreasonable.

Issue 2
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[111] The Agency has determined that Existing Tariff Rules 16(c), 16(e) and 16(g) are unreasonable. 153

Issue 3

[112] The Agency has determined that the exclusions listed in Existing Tariff Rule 16, starting on the 3rd
Revised Page 31 of the Tariff, are unreasonable.

With respect to Porter’s Proposed Tariff Rules

Issue 1

[113] The Agency has determined that the wording in Proposed Tariff Rule 16(b) would be found to be
unclear if filed with the Agency.

Issue 2

[114] The Agency has determined that the wording in Proposed Tariff Rule 16(b) would be found to be
unreasonable if filed with the Agency.

Issue 3

[115] The Agency has determined that the wording in Proposed Tariff Rule 16(c) would be found to be
unreasonable if filed with the Agency.

Issue 4

[116] The Agency has determined that the wording in Proposed Tariff Rule 16(d) would be found to be
clear if filed with the Agency.

Issue 5

[117] The Agency has determined that Proposed Tariff Rule 16(f) would be found to be unreasonable if
filed with the Agency.

Issue 6

[118] The Agency has determined that it is not necessary to insert the phrase “the Carrier proves that” in
Proposed Tariff Rules 16.1 and 16.2.

Issue 7

[119] The Agency has determined that the reference to “Event of Force Majeure” in Proposed Tariff Rule
16(f) would be found to be unreasonabile if filed with the Agency, given the proposed definition of “Event
of Force Majeure” in Rule 1.

ORDER
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[120] The Agency, pursuant to section 113 of the ATR (Air Transportation Regulations), disallows the 154
following provisions of Porter’s Tariff:

¢ Rule 16(c);

e Rule 16(e);

e Rule 16(g); and,

¢ The exclusions listed in Existing Tariff Rule 16, starting on 3rd Revised Page 31.

[121] The Agency orders Porter, by September 30, 2013, to amend its Tariff to conform to this Order
and the Agency’s findings set out in this Decision.

[122] Pursuant to paragraph 28(1)(b) of the CTA, the disallowance of Existing Tariff Rules 16(c), 16(e)
and 16(g), and the exclusions listed in Existing Tariff Rule 16 starting on 3rd Revised Page 31, shall
come into force when Porter complies with the above or on September 30, 2013, whichever is sooner.

Appendix

RELEVANT TARIFF EXTRACTS

Existing Tariff Rules

RULE 16 — RESPONSIBILITY FOR SCHEDULES AND
OPERATIONS

a.

The Carrier will endeavour to transport the passenger and baggage with reasonably dispatch, but
times shown in timetables or elsewhere are not guaranteed and form no part of this contract.

. The agreed stopping places are those places shown in the carrier’s timetable as scheduled

stopping places on the route. The carrier may, without notice, substitute alternative carriers or
aircraft and, if necessary, may alter or omit stopping places shown in the timetables.

. Schedules are subject to change without notice. The carrier is not responsible or liable for failure

to make connections or for failure to operate any flight according to schedule, or for a change to
the schedule of any flight.

. Without limiting the generality of the foregoing, the carrier cannot guarantee that the passenger’s

baggage will be carried on the flight if sufficient space is not available as determined by the carrier.

. The Carrier is not responsible or liable for failure to make connections, or for failure to operate any

flight according to schedule, or for a change to the schedule of any flight.

. Without limiting the generality of the foregoing, the Carrier cannot guarantee that a passenger’s

baggage will be carried on the flight if sufficient space is not available as determined by the
Carrier.

. The Carrier will not provide or reimburse passengers for expenses incurred due to delays or

cancellations of flights or be responsible for any special, incidental, direct or indirect, or
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consequential damages arising out of such delays or cancellations of flights whether or not the 155
carrier had knowledge that such damages might be occurred.

Notwithstanding any other terms or conditions contained herein, the Carrier shall not be liable for failure
in the performance of any of its obligations due to:

i. Act of God.

ii. War, revolution, insurrection, riot, blockade or any other unlawful act against public order or
authority including an act of terrorism involving the use or release or threat thereof, of any nuclear
weapon or device or chemical or biological agent.

iii. Strike, lock-out, labour dispute, or other industrial disturbance whether involving the Carrier’s
employees or others upon whom the Carrier relies.

iv. Fire, flood, explosion, storm, lightning or adverse weather conditions generally.

v. Accidents to or failure of the aircraft or equipment used in connection therewith including, in
particular, mechanical failure.

vi. Non-availability of fuel at the airport of origin, destination or enroute stop.

vii. Others upon whom the Carrier relies for the performance of the whole or any part of any charter
contract or flight.
viii. Government order, regulation, action or inaction.

ix. Unless caused by its negligence, any difference in weight or quantity of cargo from shrinkage,
leakage or evaporation.

x. The nature of the cargo or any defect in the cargo or any characteristic or inherent vice therein.

xi. Violation by a consignee or any other party claiming an interest in the cargo of any of the terms
and conditions contained in this tariff or in any other applicable tariff including, but without being
limited to, failure to observe any of the terms and conditions relating to cargo not acceptable for
transportation or cargo acceptable only under certain conditions.

xii. Improper or insufficient packing, securing, marking or addressing.
xiii. Acts or omissions of warehousemen, customs or quarantine officials or other persons other than
the Carrier or its agents, in gaining lawful possession of the cargo.

[.]

RELEVANT STATUTORY EXTRACTS

Air Transportation Regulations, SOR/88-58, as amended

Subsection 107(1)

Every tariff shall contain:

[...]

(/) the terms and conditions governing the tariff, generally, stated in such a way that it is clear as to how
the terms and conditions apply to the tolls named in the tariff;
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[...] 156

(n) the terms and conditions of carriage, clearly stating the air carrier’s policy in respect of at least the
following matters, namely,

[...]

(iii) compensation for denial of boarding as a result of overbooking,
(iv) passenger re-routing,

(v) failure to operate the service or failure to operate on schedule,

(vi) refunds for services purchased but not used, whether in whole or in part, either as a result of
the client’s unwillingness or inability to continue or the air carrier’s inability to provide the service
for any reason,

[.]

Subsection 111(1)

All tolls and terms and conditions of carriage, including free and reduced rate transportation, that are
established by an air carrier shall be just and reasonable and shall, under substantially similar
circumstances and conditions and with respect to all traffic of the same description, be applied equally to
all that traffic.

Section 113
The Agency may

a. suspend any tariff or portion of a tariff that appears not to conform with subsections 110(3) to (5) or
section 111 or 112, or disallow any tariff or portion of a tariff that does not conform with any of
those provisions; and

b. establish and substitute another tariff or portion thereof for any tariff or portion thereof disallowed
under paragraph (a).

Canada Transportation Act, S.C., 1996, c. 10, as amended

Subsection 67.2(1)

If, on complaint in writing to the Agency by any person, the Agency finds that the holder of a domestic

licence has applied terms or conditions of carriage applicable to the domestic service it offers that are

unreasonable or unduly discriminatory, the Agency may suspend or disallow those terms or conditions
and substitute other terms or conditions in their place.
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PROPOSED AMENDED RULE 16 TO PORTER’S TARIFF [157

Rule 16 — Responsibility for Schedules and Operations

a. The carrier will endeavor to transport the passenger and baggage with reasonable dispatch, but
times shown in timetables or elsewhere are not guaranteed and form no part of this contract.

b. Schedules are subject to change without notice, and the carrier assumes no responsibility for the
passenger making connections. The carrier will not be responsible for errors or omissions either in
timetables or other representation of schedules.

c. The Carrier will make reasonable efforts to inform passengers of delays and schedule changes
and, to the extent possible, the reasons for them.

d. It is always recommended that the passenger communicate with the Carrier either by telephone,
electronic device or via the Carrier's Web site or refer to airport terminal displays to ascertain the
flight’s status and departure time.

e. The agreed stopping places are those places shown in the carrier’s timetable as scheduled
stopping places on the route. The carrier may, without notice, substitute alternative carriers or
aircraft and, if necessary, may alter or omit stopping places shown in the timetable.

f. Except with respect to compensation available to passengers under this Rule 16, the Carrier will
not guarantee and will not be held liable for cancellations or changes to scheduled flight times due
to an Event of Force Majeure.

Rule 16.1 — Passenger Expenses Resulting from Delays

(a) Passengers will be entitled to reimbursement from the Carrier for reasonable expenses incurred as a
result of a delay,subject to the following conditions:

i. The Carrier shall not be liable for any damages, costs, losses or expenses occasioned by delays if
it, and its employees and agents, took all measures that could reasonably be required to avoid the
damage or if it was impossible for the Carrier and its employees or agents to take such measures;

ii. Any passenger seeking reimbursement for expenses resulting from delays must provide the
Carrier with (a) written notice of his or her claim, (b) particulars of the expenses for which
reimbursement is sought and (c) receipts or other documents establishing to the reasonable
satisfaction of the Carrier that the expenses were incurred.

(b) The Carrier may refuse or decline any claim, in whole or in part, if:

I. the passenger has failed or declined to provide proof or particulars establishing, to the reasonable
satisfaction of the Carrier, that the expenses claimed were incurred by the passenger and resulted
from a delay for which compensation is available under this Rule 16; or

ii. the expenses for which reimbursement is claimed, or any portion thereof, are not reasonable or did
not result from the delay, as determined by the Carrier, acting reasonably.

In any case, the Carrier may, in its sole discretion, issue meal, hotel and/or ground transportation
vouchers to passengers affected by a delay.
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Rule 16.2 — Baggage Delays 158

(a) The carrier cannot guarantee that the passenger’s baggage will be carried on the flight if sufficient
space is not available as determined by the Carrier.

(b) Notwithstanding the foregoing, passengers whose baggage does not arrive on the same flight as the
passenger will be entitled to reimbursement from the Carrier for reasonable expenses incurred as a
result of the baggage delay, subject to the following conditions:

i. The Carrier shall not be liable for any damages, costs, losses or expenses occasioned by delays
in the delivery of baggage if the Carrier, and its employees and agents, took all measures that
could reasonably be required to avoid the damage or if it was impossible for the Carrier and its
employees or agents to take such measures;

ii. The passenger must have complied with the check-in requirements set out in Rule 20 of this tariff;

iii. In order to assist the Carrier in commencing the tracing of the baggage in question, the passenger
is encouraged to report the delayed baggage to the Carrier as soon as reasonably practicable
following the completion of the flight;

iv. The passenger must provide the Carrier with (a) written notice of any claim for reimbursement
within 21 days of the date on which the baggage was placed at the passenger’s disposal, or in the
case of loss within 21 days of the date on which the baggage should have been placed at the
passenger’s disposal; (b) particulars of the expenses for which reimbursement is sought; and (c)
receipts or other documents establishing to the reasonable satisfaction of the Carrier that the
expenses were incurred;

v. The liability of the Carrier in the case of lost or delayed baggage shall not exceed CAD$1,800 for
each passenger, unless the passenger has declared a higher value and paid the supplementary
sum in accordance with Rule 9(a) of this tariff, in which case the Carrier’s liability will be limited to
the lesser of the value of the delayed baggage or the declared value, up to a maximum of
CAD#$3,000.

(c) After a 21 day delay, the Carrier will provide a settlement in accordance with the following rules:

i. if no value is declared per Rule 9(a), the settlement will be for the value of the delayed baggage or
CAD$1 ,800, whichever is the lesser, and

ii. if value is declared per Rule 9(a), the settlement will be for the value of the delayed baggage or the
declared sum (per Rule 9(a)) up to a maximum of $3,000, whichever is the
lesser.

iii. in connection with any settlement under this subsection (c), the passenger shall be required to
furnish proof of the value of the delayed baggage which establishes such value to the satisfaction
of the Carrier, acting reasonably.

(d) The Carrier may refuse or decline any claim relating to delayed baggage, in whole or in part, if:

i. the conditions set out in subsection 16.2(b) above have not been met;

ii. the passenger has failed or declined to provide proof or particulars establishing, to the reasonable
satisfaction of the Carrier, that the expenses claimed were incurred by the passenger and resulted
from a delay for which compensation is available under this Rule 16; or
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iii. the expenses for which reimbursement is claimed, or any portion thereof, are not reasonable or QCSQ
not result from the delay, as determined by the Carrier, acting reasonably.

Proposed Addition to Rule 1 (Definition)

Event of Force Majeure means an event, the cause or causes of which are not within the reasonable
control of the Carrier, which may include, but are not limited to (i) earthquake, flood, hurricane,
explosion, fire, storm, epidemic, other acts of God or public enemies, war, national emergency, invasion,
insurrection, riots, strikes, picketing, boycott, lockouts or other civil disturbances, (ii) interruption of flying
facilities, navigational aids or other services, (iii) any laws, rules, proclamations, regulations, orders,
declarations, interruptions or requirements of or interference by any government or governmental
agency or official thereof, (iv) inability to procure materials, accessories, equipment or parts from
suppliers, mechanical failure to the aircraft or any part thereof, damage, destruction or loss of use of an
aircraft, confiscation, nationalization, seizure, detention, theft or hijacking of an aircraft, or (v) any other
cause or circumstances whether similar or dissimilar, seen or unforeseen, which the Carrier is unable to
overcome by the exercise of reasonable diligence and at reasonable cost.

Member(s)

Raymon J. Kaduck
Sam Barone
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Decision No. 31-C-A-2014

January 31, 2014

COMPLAINT by Gabor Lukacs against Porter Airlines Inc.

File No.: M4120-3/13-05680

INTRODUCTION

[1] Gabor Lukacs filed a complaint with the Canadian Transportation Agency (Agency) alleging that
certain provisions in Rules 1, 3.4, 15, 18 and 20 (Existing Tariff Rules) of the Tariff Containing Rules
Applicable to Scheduled Services for the Transportation of Passengers and Baggage or Goods Between
Points in Canada on the One Hand and Points Outside Canada on the Other Hand (Tariff) applied by
Porter Airlines Inc. (Porter) are inconsistent with the Convention for the Unification of Certain Rules for
International Carriage by Air — Montreal Convention (Montreal Convention), and are unclear and/or
unreasonable. The Rules at issue set out Porter’s responsibilities relating to flight cancellation, schedule
change, flight advancement and denied boarding. Mr. Lukacs also alleges that Porter’s Tariff fails to
incorporate certain elements of the Code of Conduct of Canada’s Airlines (Code of Conduct).

[2] Porter filed proposed revisions to its Existing Tariff Rules (Proposed Tariff Rules) with its answer.

ISSUES

With respect to the Existing Tariff Rules

1. Does the failure to incorporate certain elements of the Code of Conduct into Porter’s Tariff render
it unreasonable?

2. Is the definition of “Event of Force Majeure” in Existing Tariff Rule 1.1 unreasonable within the
meaning of subsection 111(1) of the Air Transportation Regulations, SOR/88-58, as amended
(ATR (Air Transportation Regulations))?

3. Are Existing Tariff Rules 3.4 and 15 unreasonable within the meaning of subsection 111(1) of the

Transportation Regulations)?
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5. Is Existing Tariff Rule 20 unreasonable within the meaning of subsection 111(1) of the ATR (Air 162

With respect to the Proposed Tariff Rules

1. Is the definition of “Credit Shell” in Proposed Tariff Rule 1.1 unreasonable within the meaning of
subsection 111(1) of the ATR (Air Transportation Regulations)?

2. Is Proposed Tariff Rule 15(a)(iii)(b) unreasonable within the meaning of subsection 111(1) of the
ATR (Air Transportation Regulations)?

RELEVANT STATUTORY AND TARIFF EXTRACTS

[3] The Existing Tariff Rules and Proposed Tariff Rules as well as the statutory extracts relevant to this
Decision are set out in the Appendix.

CLARITY AND REASONABLENESS OF TARIFF
PROVISIONS

Clarity

[4] In Decision No. 2-C-A-2001 (Mr. H v. Air Canada) the Agency formulated the test respecting the
carrier’s obligation of tariff clarity as follows:

[...] the Agency is of the opinion that an air carrier’s tariff meets its obligations of clarity when, in the
opinion of a reasonable person, the rights and obligations of both the carrier and passengers are
stated in such a way as to exclude any reasonable doubt, ambiguity or uncertain meaning.

[5] This test was recently applied in Decision No. 442-C-A-2013 (Azar v. Air Canada).
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Unreasonableness 163

[6] To assess whether a term or condition of carriage is “unreasonable”, the Agency has traditionally
applied a balancing test, which requires that a balance be struck between the rights of passengers to be
subject to reasonable terms and conditions of carriage and the particular air carrier’s statutory,
commercial and operational obligations.

[7] When balancing the passengers’ rights against the carrier’s obligations, the Agency must consider
the whole of the evidence and the submissions presented by both parties, and make a determination on
the reasonableness or unreasonableness of the term or condition of carriage based on which party has
presented the more compelling and persuasive case. This test was first established in Decision No. 666-
C-A-2001 (Anderson v. Air Canada) and was recently applied in Decision No. 442-C-A-2013.

EXISTING TARIFF RULES

Issue 1: Does the failure to incorporate certain elements of the Code
of Conduct into Porter’s Tariff render it unreasonable?

Positions of the parties

Mr. Lukacs

[8] Mr. Lukacs submits that in 2008, the Government of Canada and the three major Canadian air
carriers (Air Canada, Air Transat A.T. Inc. carrying on business as Air Transat (Air Transat) and
WestJet) voluntarily agreed to the Code of Conduct.

[9] Mr. Lukacs asserts that the key points of the Code of Conduct are:

e Passengers have a right to information on flight times and schedule changes. Airlines must make
reasonable efforts to inform passengers of delays and schedule changes and to the extent
possible, the reason for the delay or change.

e Passengers have a right to punctuality.

a. If a flight is delayed and the delay between the scheduled departure of the flight and the
actual departure of the flight exceeds 4 hours, the airline will provide the passenger with a
meal voucher.

b. If a flight is delayed by more than 8 hours and the delay involves an overnight stay, the
airline will pay for overnight hotel stay and airport transfers for passengers who did not start
their travel at that airport.

c. If the passenger is already on the aircraft when a delay occurs, the airline will offer drinks
and snacks if it is safe, practical and timely to do so. If the delay exceeds 90 minutes and
circumstances permit, the airline will offer passengers the option of disembarking from the
aircraft until it is time to depart.

e Passengers have a right to take the flight they paid for. If the flight is overbooked or cancelled, the
airline must offer passengers a choice between transportation to their destination or a refund of the
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unused portion. 164

[10] Mr. Lukacs argues that Existing Tariff Rules 3.4 and 15 are inconsistent with the Code of Conduct.
He contends that the Rules fail to incorporate the “right for care” provisions (meal voucher, overnight
hotel, and drinks and snacks) that the three major Canadian air carriers have long ago adopted, and
which Sunwing Airlines Inc. (Sunwing) recently incorporated into its tariff.

Porter

[11] Porter submits that inclusion in tariffs of the provisions set out in the Code of Conduct is not
required by the ATR (Air Transportation Regulations), and that its Proposed Tariff Rules contain
reasonable provisions, to the full extent required, concerning remedies available to passengers for
delay. In addition, Porter argues that any failure to prescribe a right to vouchers in no way limits the

rights of passengers in a manner inconsistent with the Montreal Convention.

Mr. Lukacs

[12] Mr. Lukacs states that while Porter incorporated (c) of the Code of Conduct as Proposed Tariff
Rule 18(d), Porter refuses to incorporate (a) and (b) of the Code of Conduct into its Tariff, and
vehemently argues against them.

[13] Mr. Lukacs maintains that subsection 86(1) of the Canada Transportation Act, S.C., 1996, c. 10, as
amended (CTA), and subsection 111(1) and section 113 of the ATR (Air Transportation Regulations)

confer upon the Agency jurisdiction to examine whether the absence of tariff provisions requiring Porter
to distribute meal, accommodation and transportation vouchers in the case of flight delay renders
Porter’s Tariff unreasonable within the meaning of subsection 111(1) of the ATR (Air Transportation

[14] Mr. Lukacs asserts that subparagraph 122(c)(v) of the ATR (Air Transportation Regulations)
requires Porter to state its policy with respect to flight delay in its Tariff. He therefore maintains that even

Transportation Regulations), the issue of distributing meal, accommodation and transportation vouchers
to delayed passengers would still be within the Agency’s jurisdiction.

[15] Mr. Lukacs argues that while passengers have a legitimate interest in being issued meal,
accommodation and transportation vouchers in the case of longer delays (as set out in the Code of
Conduct), doing so would not affect Porter’s ability to meet its statutory, commercial and operational
obligations. Mr. Lukacs contends that the incorporation of the Code of Conduct has become an industry
standard for Canadian air carriers, and Porter’'s competitors have implemented that Code in their
respective tariffs.

[16] Mr. Lukacs therefore concludes that the absence of the Code of Conduct from Porter’s Tariff,
including the requirement to distribute meal, accommodation and transportation vouchers to delayed
passengers, renders the Tariff unreasonable.

Analysis and findings
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[17] The Agency notes, as does Mr. Lukacs, that the Code of Conduct is voluntary, and was agreed 165
upon by Air Canada, Air Transat and WestJet. The word “voluntary”, in and of itself, is clearly indicative

of a free and unrestrained will. In that sense, the Agency cannot force a carrier, through an Agency
decision, to abide by that Code. In any case, the Agency agrees with Porter that its Proposed Tariff

Rules provide, to the extent required, reasonable remedies for passengers who have been affected by
flight delays. The Agency therefore finds that the absence from Porter’s Tariff of all of the elements of

the Code of Conduct does not render the Tariff unreasonable within the meaning of subsection 111(1) of
the ATR (Air Transportation Regulations).

Issue 2: Is the definition of “Event of Force Majeure” in Existing Tariff
Rule 1.1 unreasonable within the meaning of subsection 111(1) of the
ATR (Air Transportation Regulations)?

Positions of the parties

Mr. Lukacs

[18] Mr. Luké&cs points out that in Decision No. 344-C-A-2013 (Lukacs v. Porter), a virtually identical tariff
provision that Porter had proposed to include in its domestic tariff was considered, and the Agency held
that:

[108] The Agency is of the opinion that, in and of itself, the proposed definition of “Event of Force
Majeure” provided under Proposed Tariff Rule 1 is unreasonable as it includes incidents that have
not been determined to be of a nature to constitute “force majeure.” In addition, the event causing a
flight delay or cancellation is not the determining factor in establishing whether a carrier is liable
under the principles of the Convention. The Agency has determined in Decision No. 16-C-A-2013,
for example, that what is vital is the manner in which the carrier reacts to those events.

[19] Mr. Lukacs maintains that the same conclusion is applicable to the definition of “Event of Force
Majeure” in Existing Tariff Rule 1.1, and that the definition ought to be disallowed.

Porter

[20] Porter acknowledged that this Existing Tariff Rule as well as the Existing Tariff Rules set out in
Issues 3 to 6 require revisions. In this regard, Porter filed Proposed Tariff Rules.

Analysis and findings

[21] The Agency finds that because the definition of “Event of Force Majeure” includes incidents that
have not been determined to be of a nature to constitute “force majeure”, the same conclusion is
applicable in this matter as that reached in Decision No. 344-C-A-2013. The Agency finds, therefore,
that the definition of “Event of Force Majeure” in Existing Tariff Rule 1.1 fails to strike a balance between
the rights of passengers to be subject to reasonable terms and conditions of carriage and Porter’s
statutory, commercial and operational obligations. As such, the definition is unreasonable within the
meaning of subsection 111(1) of the ATR (Air Transportation Regulations).
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Issue 3: Are Existing Tariff Rules 3.4 and 15 unreasonable within the 166
meaning of subsection 111(1) of the ATR (Air Transportation

Transportation Regulations)?

Position of Mr. Lukacs — Reasonableness of Existing Tariff Rules 3.4 and 15: Limitation of
liability
[22] Mr. Lukacs submits that the Agency explained in Decision No. 16-C-A-2013 (Lukacs v. Porter) that

what determines liability for delay is not the cause of the delay, but rather how the air carrier reacts to
the delay.

[23] Mr. Lukacs maintains that the effect of Existing Tariff Rules 3.4 and 15 is to relieve Porter from
virtually every liability in the case of delay and/or failure to operate on schedule, regardless of whether
Porter and its servants and agents have taken all reasonable measures necessary to avoid the delay.
He contends that the impugned provisions effectively limit Porter’s liability in the case of delay to
providing passengers, at Porter’s sole discretion, a credit that is valid for one year or otherwise a refund
of the fare paid by the passengers.

[24] Mr. Luké&cs argues that Existing Tariff Rules 3.4 and 15 are provisions tending to relieve Porter from
the liability set out in Article 19 of the Montreal Convention and/or to fix a lower limit of liability than what
is set out in that Convention. He submits that Existing Tariff Rules 3.4 and 15 are null and void, under
Article 26 of the Montreal Convention, and are therefore unreasonable and ought to be disallowed.

Analysis and findings

[25] The Agency finds that Existing Tariff Rules 3.4 and 15 relieve Porter from virtually all liability in the
case of delay and/or failure to operate on schedule, regardless of whether Porter and its servants and
agents have taken all reasonable measures necessary to avoid the delay. The Agency indicated in
Decision No. 16-C-A-2013 that it is how the air carrier reacts to the delay that will determine the liability,
and not who caused the delay. As such, the Agency finds that these Rules are inconsistent with Article
19 of the Montreal Convention, are null and void pursuant to Article 26 of that Convention, and are
therefore unreasonable within the meaning of subsection 111(1) of the ATR (Air Transportation

Position of Mr. Lukacs — Concomitant obligation of air carriers to reprotect
passengers

[26] Mr. Lukacs points out that in Decision No. 250-C-A-2012 (Lukacs v. Air Canada), the Agency held
that:

[25] It is clear that Article 19 of the Convention imposes on a carrier liability for damage occasioned by
delay in the carriage of, amongst other matters, passengers, but a carrier will not be liable for damage
occasioned by delay if it proves that it and its servants and agents took all measures that could
reasonably be required to avoid the damage or it was impossible for them to take such measures. As
the Agency stated in the Show Cause Decision, with a presumption of liability for delay against a carrier,
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there is a concomitant obligation for a carrier to mitigate such liability and address the damage which 167
has or may be suffered by a passenger as a result of delay. [...]

[27] Mr. Lukacs cites certain court cases to support his position.

[28] Mr. Lukacs argues that a carrier cannot avoid liability under Article 19 of the Montreal Convention
by merely stating that its flights were fully booked. He maintains that, instead, the carrier must take
steps to mitigate the damage suffered by passengers as a result of the delay, and must attempt to
secure seats on other carriers.

Analysis and findings

[29] The Agency finds that when a flight delay occurs, Article 19 of the Montreal Convention imposes an
obligation on the carrier to take the necessary steps to mitigate the damage suffered by passengers
because of the delay, including the arranging of alternative air transportation. As such, the Agency finds
that the absence of this obligation in Existing Tariff Rules 3.4 and 15 renders them inconsistent with
Article 19 of the Montreal Convention, null and void pursuant to Article 26 of the Montreal Convention,
and therefore unreasonable within the meaning of subsection 111(1) of the ATR (Air Transportation

Position of Mr. Lukacs — Passengers are entitled to a refund if the carrier is unable to
transport them within a reasonable period of time

[30] Mr. Luké&cs points out that in Decision No. 28-A-2004, the Agency recognized the fundamental right
of passengers to be refunded for the unused portions of their tickets if the carrier is unable to provide
transportation on its services or on the services of other carrier(s) within a reasonable period of time. He
also points out that in that Decision, the Agency substituted Air Transat’s International Tariff Rule 6.3(d)
with the following provision:

6.3(d) If the Carrier is unable to provide reasonable alternative transportation on its services or on
the services of other carrier(s) within a reasonable period of time, then it will refund the unused
ticket or portions thereof.

[31] Mr. Lukacs submits that passengers have a fundamental right to a refund of their fares if the carrier
is unable to transport them for any reason that is outside the passengers’ control. Mr. Lukacs adds that,
in particular, the carrier cannot keep the fare paid by passengers and refuse to provide a refund on the
basis that its inability to provide transportation was due to certain events.

[32] Mr. Lukacs points out that in Decision No. 344-C-A-2013 (Lukacs v. Porter), the Agency considered
Porter’s proposed Domestic Tariff Rule 16(f), and reached the same conclusion as in Decision No. 28-
A-2004. He asserts that the same conclusion is applicable to Existing Tariff Rules 3.4 and 15, namely,
that they are unreasonable, because they purport to allow Porter to refuse to refund fares paid for flights
that were cancelled.

Analysis and findings
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[33] The Agency finds that as they allow Porter to refuse the tendering of refunds when a flight is 168
cancelled for reasons outside the passenger’s control, Existing Tariff Rules 3.4 and 15 are unreasonable
within the meaning of subsection 111(1) of the ATR (Air Transportation Regulations). The Agency finds
that the Rules fail to strike a balance between the passengers’ rights to be subject to reasonable terms

and conditions of carriage and Porter’s statutory, commercial and operational obligations.

Position of Mr. Lukacs — The choice with respect to refund lies with the passenger

[34] Mr. Lukécs refers to Decision No. LET-C-A-80-2011 (Lukacs v. Air Canada), where the Agency
expressed the preliminary opinion that it is unreasonable for a carrier to retain the choice between
reprotecting passengers and providing a refund, and that the choice ought to lie with the passengers. He
points out that in Decision No. 250-C-A-2012, the Agency affirmed this finding, and stated that:

[123] [...] the Agency finds that Tariff Rule 91(B)(3), as currently drafted, is unreasonable for failing
to give the passenger sole discretion to choose to obtain a refund.

[124] The Agency also determines that Air Canada’s proposal to leave the choice of option with the
passenger is reasonable.

[35] Mr. Luké&cs argues that the choice of whether to obtain a refund or be reprotected ought to lie solely
with the passenger, and any provision purporting to allow the carrier to retain that choice is
unreasonable. He therefore concludes that Existing Tariff Rules 3.4 and 15 are unreasonable as they
fail to give the passenger sole discretion to choose to obtain a refund.

Analysis and findings

[36] The Agency finds that the absence of a provision in Existing Tariff Rules 3.4 and 15 providing the
passenger with the sole discretion to determine whether a refund will be tendered or reprotection
Transportation Regulations). The Agency therefore finds that these Rules fail to strike a balance
between the passengers’ rights to be subject to reasonable terms and conditions of carriage and
Porter’s statutory, commercial and operational obligations.

Position of Mr. Lukacs — In certain circumstances, passengers are entitled to
transportation to their point of origin without a charge in addition to a full refund

[37] Mr. Lukacs refers to Decision No. LET-C-A-80-2011, where the Agency held that:

[104] [...] As Mr. Lukacs submits, payment of a partial refund may force a passenger to absorb
some of the costs directly associated with their delayed travel. The Agency accepts Mr. Lukacs’
submission that the actual costs, or damages, incurred by a passenger may exceed the mere
refund of the unused ticket.

[105] Accordingly, the Agency is of the preliminary opinion that the part of Tariff Rule 91(B) that
allows for a refund of the unused portion of the ticket only is unreasonable. Air Canada has not
demonstrated why, given its commercial and operational obligations, it cannot refund the entire
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ticket cost. Furthermore, Air Canada has not addressed the question of returning a passenger to 169
their point of origin, within a reasonable time and at no extra cost, in cases where delay or

cancellation occurs at a connecting point during travel, with the result that a passenger’s travel no
longer serves the passenger’s purpose. As Mr. Lukacs argues, many situations can be envisioned

in which a passenger could be forced to absorb the cost of a flight that does not meet their needs,

nor fulfill their purpose of travel, and does not coincide with the transportation for which the

passenger contracted.

[38] Mr. Luk&cs maintains that in Decision No. 250-C-A-2012, the Agency affirmed these preliminary
findings. He also notes that Air Canada, Air Transat, Sunwing and WestJet have all incorporated
provisions in their tariffs that give effect to these findings. He submits that Porter will suffer no
competitive disadvantage by doing the same.

[39] Mr. Lukacs asserts that Existing Tariff Rules 3.4 and 15 are unreasonable in that they fail to
address the question of returning a passenger to their point of origin, within a reasonable time and at no
cost, in cases where delay or cancellation occurs at a connecting point during travel, with the result that
a passenger’s travel no longer serves the passenger’s purpose. He also asserts that these Rules fail to
provide for a refund of the full fare in such situations.

Analysis and findings

[40] The Agency finds that Existing Tariff Rules 3.4 and 15 are unreasonable within the meaning of
subsection 111(1) of the ATR (Air Transportation Regulations) because they do not provide for the
return of a passenger to their point of origin, within a reasonable time and at no cost, when a delay or
cancellation occurs at a connecting point during travel, with the result that a passenger’s travel no longer
serves the passenger’s purpose. The Agency finds that the absence of such a provision in Existing Tariff
Rules 3.4 and 15 fails to strike a balance between the passengers’ rights to be subject to reasonable
terms and conditions of carriage and Porter’s statutory, commercial and operational obligations.

Position of Mr. Lukacs — Existing Tariff Rule 3.4: “without notice to any passengers
affected thereby”

[41] Mr.Lukacspoints out that Existing Tariff Rule 3.4, which he also submits is unreasonable because it
purports to deprive passengers of the right to notice of schedule changes affecting their travel, states
that:

The Carrier reserves the right to cancel or change the planned departure, schedule, route, aircraft
or stopping places of any flight for which fares in respect of a International Service have been paid,
at any time and from time to time, for any reason, without notice to any passengers affected
thereby and, in connection therewith, the Carrier shall not be liable to any passenger in respect of
such cancellation or change, whether or not resulting from an Event of Force Majeure [...]
[Emphasis added by Mr. Lukacs]

[42] Mr. Luké&cs points out that in Decision No. LET-A-112-2003, the Agency held, in relation to Air
Transat’s tariff, that:
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The Agency notes that Rule 5.2(b) of the tariff is devoid of any provision relating to the notificatio 1P70
passengers in the event of a flight delay. As such, the Agency is of the view that this provision may
not be just and reasonable. The Agency is of the opinion that Air Transat should undertake to
notify passengers of all schedule irregularities, not just flight advancements. [Emphasis
added by Mr. Lukacs]

[43] Mr. Lukacs submits that the right of passengers to be informed about delays and schedule changes
was more recently recognized by the Agency in Decision No. 16-C-A-2013, in the context of Porter’s
International Tariff.

[44] Mr. Lukacs maintains that in the absence of notice about schedule changes, passengers are at risk

of losing the entire benefit of the itinerary for which they have paid. He asserts that it is unreasonable to

deprive passengers of notice about schedule changes, and that any provision exempting Porter from the
obligation to notify passengers ought to be disallowed as unreasonable.

Analysis and findings

[45] The Agency finds that the absence of a provision in Existing Tariff Rule 3.4 requiring Porter to
provide notice to passengers regarding schedule changes renders that Rule unreasonable within the
meaning of subsection 111(1) of the ATR (Air Transportation Regulations). The Agency therefore finds
that Existing Tariff Rule 3.4 fails to strike a balance between the passengers’ rights to be subject to
reasonable terms and conditions of carriage and Porter’s statutory, commercial and operational
obligations.

Position of Mr. Lukacs — Lack of clarity of Existing Tariff Rules 3.4 and 15

[46] Mr. Lukacs contends that Existing Tariff Rule 18, which was established in its existing form following
Decision No. 16-C-A-2013, imposes liability upon Porter for damage occasioned by delay that reflects
Porter’s obligations under Article 19 of the Montreal Convention. He adds that, at the same time,
Existing Tariff Rules 3.4 and 15 purport to relieve Porter from virtually every liability in the case of delay
and/or failure to operate on schedule, regardless of whether Porter demonstrated the facts necessary to
invoke the defense set out in Existing Tariff Rule 18.1(i) (which reflects Article 19 of the Montreal
Convention). Mr. Lukacs concludes that Existing Tariff Rules 3.4 and 15 contradict Existing Tariff Rule

Transportation Regulations).

Analysis and findings

[47] The Agency finds that Existing Tariff Rules 3.4 and 15 are unclear, contrary to section 122 of the
ATR (Air Transportation Regulations) given the contradiction between those Rules and Existing Tariff
Rule 18(c). Given that contradiction, the Agency finds that Existing Tariff Rules 3.4 and 15 are stated in
such a way as to create reasonable doubt, ambiguity or uncertain meaning as to the Rules’ application.

Issue 4: Is Existing Tariff Rule 18(c) unreasonable within the meaning
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of subsection 111(1) of the ATR (Air Transportation Regulations)? 171

Position of Mr. Lukacs

[48] Mr. Lukacs contends that while in the case of flight delays failing to notify passengers usually
causes only inconvenience, in the case of advancement of flight schedules, the failure of Porter to
inform passengers about the schedule change will likely result in passengers not being able to travel at
all, because they miss the check-in cut-off times. He argues that making “reasonable efforts” sets the
bar too low for Porter in the case of flight advancements, and points out that in Decision No. LET-
A-112-2003, the Agency stated, under the heading “Passenger Notification”, that:

The Agency is of the opinion that Air Transat should undertake to notify passengers of all schedule
irregularities, not just flight advancements.

[49] Mr. Lukacs points out that, subsequently, in Decision No. 344-C-A-2013, the Agency held that:

[64] [...] The absence of a tariff provision that imposes on Porter a requirement to “undertake” to
inform passengers of flight advancements would severely limit the recourses available to
passengers affected by those advancements, and would certainly be disadvantageous.

[65] The Agency is of the opinion that the commitment to make “reasonable efforts” to inform
passengers, insofar as such commitment pertains to flight advancements, is unreasonable. [...]

[50] Mr. Lukacs concludes that Existing Tariff Rule 18(c) ought to be substituted with wording that
imposes on Porter the requirement to “undertake” to inform passengers of flight advancements.

Analysis and findings

[51] The Agency agrees with Mr. Lukacs’ submission. As the Agency indicated in Decision No. 344-C-
A-2013, the absence of a provision in Existing Tariff Rule 18(c) requiring Porter to undertake to advise
passengers of a flight advancement renders that Rule unreasonable within the meaning of subsection
111(1) of the ATR (Air Transportation Regulations). The Agency finds that Existing Tariff Rule 18(c) fails
to strike a balance between the passengers’ rights to be subject to reasonable terms and conditions of
carriage and Porter’s statutory, commercial and operational obligations.

Issue 5: Is Existing Tariff Rule 20 unreasonable within the meaning of
subsection 111(1) of the ATR (Air Transportation Regulations) and/or
unclear, contrary to section 122 of the ATR (Air Transportation

Regulations)?

[52] Mr. Lukacs challenges the reasonableness and clarity of Existing Tariff Rule 20, as a whole,
because it is, according to him, inconsistent with the legal principles set out by the Agency in Decision
No. 666-C-A-2001, Decision No. 204-C-A-2013 (Lukacs v. Air Canada) and Decision No. 227-C-A-2013
(Lukacs v. WestJet).

Reasonableness
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Position of Mr. Lukacs — “reasonable efforts” and “same comparable, or lower booking code” 172

[53] Mr. Luké&cs asserts that it is a common practice of air carriers to reprotect passengers who are
denied boarding on booking codes higher than their original codes, if doing so results in mitigation of the
passengers’ delay. He also asserts that reprotecting passengers, on a higher booking class if
necessary, is the normal and ordinary consequence of overselling a flight, and is consistent with the
carrier's concomitant obligation under Article 19 of the Montreal Convention to mitigate the delay of
passengers.

Analysis and findings

[54] The Agency finds that the phrase “same comparable, or lower booking code” is unreasonable within
the meaning of subsection 111(1) of the ATR (Air Transportation Regulations) because such phrase is
inconsistent with the obligation under Article 19 of the Montreal Convention to mitigate the delay of
passengers, including reprotecting those passengers on booking codes higher than their original
reservations.

Position of Mr. Lukacs — No refund or alternate transportation for flights originating in
the United States

[55] Mr. Lukacs notes that Existing Tariff Rule 20 provides, in part, that:

If a passenger has been denied a reserved seat in case of an oversold flight on Porter Airlines:

[.]

(b) where the flight originates in the United States, the Carrier will provide denied boarding
compensation as set forth in this Rule 20 below.

[56] Mr. Lukacs submits that a literal reading of this provision suggests that with respect to flights
originating in the United States, Porter provides only monetary compensation, but has no obligation to
provide a refund or to arrange for alternate transportation.

[57] Mr. Luk&cs contends that while this is likely not the intended meaning of Existing Tariff Rule 20, it is
obvious that the Rule is either unclear or unreasonable with respect to the rights of passengers
departing from the United States.

Analysis and findings

[58] The Agency finds that the absence of a provision from Existing Tariff Rule 20 requiring Porter to
also provide a refund or arrange for alternate transportation for flights originating in the United States
renders that Rule unreasonable within the meaning of subsection 111(1) of the ATR (Air Transportation

between the passengers’ rights to be subject to reasonable terms and conditions of carriage and
Porter’s statutory, commercial and operational obligations.

Position of Mr. Lukacs — No denied boarding compensation for passengers departing
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from Canada 173

[59] Mr. Lukacs submits that Existing Tariff Rule 20 contains no provisions requiring Porter to pay
compensation to passengers departing from Canada who are denied boarding, and that, instead, the
Rule is confined to the reprotection of these passengers. He argues that reprotection of passengers is
not a form of compensation, but rather the belated fulfillment of the contract of carriage.

[60] Mr. Luké&cs refers to Decision No. 666-C-A-2001, where the Agency considered the principles
governing the amount of denied boarding compensation payable to passengers, and held, in part, that:

[...] any passenger who is denied boarding is entitled to compensation; evidence of specific
damages suffered need not be provided.

[61] Mr. Lukacs contends that compensation of victims of denied boarding has two components:

1. reimbursement for out-of-pocket expenses, including refunds; and,
2. denied boarding compensation (lump sum, no evidence of specific damage is required).

[62] Mr. Lukacs maintains that this principle has been recognized, for example, in Decision
No. 268-C-A-2007 (Kirkham v. Air Canada), where the Agency ordered Air Canada to both reimburse
the passenger for his out-of-pocket expenses and pay the passenger denied boarding compensation.

[63] Mr. Lukacs points out that in Decision No. 227-C-A-2013, the Agency considered the lack of tariff
provisions requiring the payment of denied boarding compensation in WestJet’s International Tariff, and
stated that:

[21] [...] any passenger who is denied boarding is entitled to compensation. [...] The Agency finds,
therefore, that Existing Tariff Rule 110(E) is unreasonable.

[.]

[39] [...] The failure to establish conditions governing denied boarding compensation for flights to
and from Canada is contrary to Decision No. 666-C-A-2001. Therefore, the Agency finds that if
Proposed Tariff Rule 110(E) were to be filed with the Agency, it would be considered unreasonable.

[64] Mr. Lukacs maintains that Existing Tariff Rule 20 is unreasonable because it fails to impose any
obligation of paying denied boarding compensation to passengers, contrary to the Agency’s findings in
Decision No. 666-C-A-2001. Mr. Lukacs asserts that the Rule ought to be substituted with a provision
that implements the denied boarding compensation amounts of the United States regime, so that the
same amounts will apply to all international flights of Porter, regardless of the point of origin.

Analysis and findings

[65] The Agency finds that Existing Tariff Rule 20 is unreasonable within the meaning of

subsection 111(1) of the ATR (Air Transportation Regulations) because the Rule does not require Porter
to tender denied boarding compensation to passengers departing from Canada, contrary to the
Agency’s findings in Decision No. 666-C-A-2001. The Agency therefore finds that Existing Tariff Rule 20
fails to strike a balance between the passengers’ rights to be subject to reasonable terms and conditions
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of carriage and Porter’s statutory, commercial and operational obligations. 174

Position of Mr. Lukacs — Substitution of aircraft with one of a smaller capacity

[66] According to Mr. Lukacs, Existing Tariff Rule 20 relieves Porter from the obligation to pay denied
boarding compensation to passengers who are denied boarding because “a smaller capacity aircraft
was substituted for safety or operational reasons.” He notes that a virtually identical provision was
recently considered in Decision No. 204-C-A-2013.

[67] Mr. Luk&cs points out that in Decision No. 204-C-A-2013, the Agency concluded that, in the
absence of specific language that established context or qualified Air Canada’s exemption from paying
denied boarding compensation, the applicable rule was unreasonable.

[68] Mr. Lukacs submits that this conclusion is equally applicable to Existing Tariff Rule 20, and
therefore the impugned provision is unreasonable.

Analysis and findings

[69] The Agency finds that the finding in Decision No. 204-C-A-2013 relating to the payment of denied
boarding compensation when substitution to a smaller aircraft occurs is equally applicable to this matter.
The absence of specific language that establishes context or qualifies Porter’'s exemption from paying
denied boarding compensation renders Existing Tariff Rule 20 unreasonable within the meaning of
subsection 111(1) of the ATR (Air Transportation Regulations) as it fails to strike a balance between the
passengers’ rights to be subject to reasonable terms and conditions of carriage and Porter’s statutory,
commercial and operational obligations.

Position of Mr. Lukacs — Cash v. voucher

[70] Mr. Lukacs points out that Existing Tariff Rule 20 provides, under the heading “Method of Payment”,
that:

Except as provided below, the Carrier must give each passenger who qualifies for denied boarding
compensation a payment by cheque or draft for the amount specified above, on the day and place
the involuntary denied boarding occurs. However, if the Carrier arranges alternate transportation for
the passenger’s convenience that departs before the payment can be made, the payment will be
sent to the passenger within 24 hours. Carrier may offer free or discounted transportation vouchers
in place of cash or cheque payment. The passenger may, however, insist on the cash/cheque
payment or refuse all compensation and bring private legal action.

[71] Mr. Lukacs submits that in Decision No. LET-C-A-83-2011 (Lukacs v. WestJet), the Agency stated
that any compensation paid in accordance with the tariff is to be paid in the form of cash, cheque, credit
to a passenger’s credit card, or any other form acceptable to the passenger. He adds that this finding
was reiterated by the Agency in Decision No. 227-C-A-2013 in the specific context of denied boarding
compensation.

[72] Mr. Luk&cs argues that the acceptance of other forms of denied boarding compensation must be an
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informed decision, based on the passenger being fully informed of the restrictions that accepting an 175
alternative form of compensation may entail. Mr. Lukacs states that this principle is common to both the
American and the European denied boarding compensation regimes.

[73] Mr. Lukacs contends that although, in theory, receiving a travel voucher for an amount equal to
double or triple the cash denied boarding compensation may mutually benefit Porter and its passengers,
in practice, the vouchers tend to be nearly worthless due to the many restrictions imposed on their use,
and benefit only Porter. He states that one of these restrictions is that vouchers seem to be valid only for
Porter’s flights, and that is a significant restriction given that Porter does not have an extensive network.

[74] Mr. Lukacs asserts that the vast majority of passengers are not aware of the many restrictions
associated with vouchers, and that it is very difficult to verify whether passengers have been adequately
informed about their rights by the carrier. He maintains that even if passengers are made aware of all
the restrictions and limitations of Porter’s travel vouchers, they cannot make an informed decision at the
airport, in a matter of minutes, as to whether to seek cash compensation or accept a travel voucher
instead.

[75] Mr. Lukacs points out that in Decision No. 252-C-A-2012 (Lukacs v. WestJet), the Agency
recognized the importance of passengers having a reasonable opportunity to fully assess their options.

[76] Mr. Lukacs submits that in this case, acceptance of compensation by way of travel vouchers may
have very significant disadvantages for passengers, and there is a very serious concern about
passengers being deprived of the ability to make an informed decision, based on the consideration of all
the pros and cons, about the form of compensation that they wish to receive.

[77] Mr. Lukacs maintains that even if the Agency were to find that paying compensation by way of
travel vouchers, with the written consent of the passenger, is a reasonable alternative to cash
compensation, passengers ought to be able to change their minds within a reasonable amount of time,
and exchange their travel vouchers with cash compensation.

[78] Mr. Lukacs refers to Decision No. 342-C-A-2013 (Lukacs v. Air Canada), where the Agency
considered the issue of appropriate method of payment of denied boarding compensation. He states
that in that Decision, the Agency imposed the following restrictions on Air Canada offering denied
boarding compensation by way of travel vouchers:

e (R1) carrier must inform passengers of the amount of cash compensation that would be due, and
that the passenger may decline travel vouchers, and receive cash or equivalent;

¢ (R2) carrier must fully disclose all material restrictions before the passenger decides to give up the
cash or equivalent payment in exchange for a travel voucher;

¢ (R3) carrier must obtain the signed agreement of the passenger, confirming that the passenger
was provided with the aforementioned information, prior to providing travel vouchers in lieu of
compensation;

¢ (R4) the amount of the travel voucher must be not less than 300% of the amount of cash
compensation that would be due;

» (R5) passengers are entitled to exchange the travel vouchers to cash at the rate of $1 in cash
being equivalent to $3 in travel vouchers within one (1) month.
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[79] Mr. Lukacs submits that these restrictions are reasonable, and strike a balance between the righ 176
of passengers to be subject to reasonable terms and conditions of carriage and the carrier’s statutory,
commercial and operational obligations. He also submits that if Porter chooses to offer denied boarding
compensation by way of travel vouchers at all, then Porter ought also be subject to the aforementioned
restrictions.

Analysis and findings

[80] The Agency finds that Existing Tariff Rule 20 is unreasonable within the meaning of
subsection 111(1) of the ATR (Air Transportation Regulations) because of the absence of provisions
that provide for the following:

¢ denied boarding compensation must be tendered in the form of cash, cheque, credit to a
passenger’s credit card, or any other form acceptable to the passenger;

e the passenger must be fully informed of the restrictions that may apply to alternative forms of
compensation;

e in the event that a passenger opts for travel vouchers as compensation, the passenger must be
able to change their mind within a reasonable amount of time, and exchange their vouchers for
cash;

« if the carrier offers travel vouchers, the restrictions set out in Decision No. 342-C-A-2013 must

apply.

[81] The Agency finds that, in the absence of the above provisions, Existing Tariff Rule 20 fails to strike
a balance between the passengers’ rights to be subject to reasonable terms and conditions of carriage
and Porter’s statutory, commercial and operational obligations.

Lack of clarity

Position of Mr. Lukacs — Where does the choice lie?

[82] Mr. Lukacs points out that in Decision No. LET-A-82-2009, the Agency considered a similar
provision in Air Canada’s tariff and raised serious concerns about its clarity. He also points out that Air
Canada subsequently amended its tariffs to clarify that it retained the choice between a refund and
alternate transportation. Mr. Luk&cs maintains that in Decision No. 479-A-2009, the Agency accepted
this amendment for the limited purpose of the Agency’s concerns about clarity; however, subsequently,
in Decision No. LET-C-A-80-2011, the Agency stated that:

[108] [...] By retaining some discretion over the selection of the choice of options from its Tariff
provision, Air Canada may be limiting or avoiding the actual damage incurred by a passenger as a
result of delay. The Agency also notes that with respect to this Issue, Air Canada has not
demonstrated to the satisfaction of the Agency why, from an operational and commercial
perspective, the choice of option could not lie exclusively with the passenger.

[83] Mr. Lukacs states that following this finding, Air Canada amended its tariffs to ensure that the
choice lies exclusively with the passenger.
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[84] Mr. Lukacs asserts that Existing Tariff Rule 20 is unclear in its current form because it fails to 177
specify with whom the choice lies between a refund and alternate transportation. He maintains that the
choice between a refund and alternate transportation ought to lie exclusively with the passenger.

Analysis and findings

[85] The Agency finds that Existing Tariff Rule 20 is unclear because it fails to specify with whom the
choice lies between a refund and alternate transportation. The Agency finds that the choice between a
refund and alternate transportation ought to lie exclusively with the passenger. The Agency therefore
finds that Existing Tariff Rule 20 is contrary to section 122 of the ATR (Air Transportation Regulations)
because the Rule is stated in such a way as to create reasonable doubt, ambiguity and uncertain
meaning as to the Rule’s application.

Position of Mr. Lukacs - “reasonable efforts” and “same comparable, or lower
booking code”

[86] Mr. Lukacs argues that the phrase “will make reasonable efforts” renders Existing Tariff Rule 20
unclear in that it does not impose a clear obligation upon Porter, and that “will make reasonable efforts”
ought to be replaced simply with “shall”. He also argues that Existing Tariff Rule 20 purports to limit
Porter’s obligation to secure alternate transportation on flights “in the same comparable, or lower
booking code”. Mr. Lukacs submits that this phrase is unclear because Porter’s booking codes may not
be comparable to the booking codes of other air carriers, and that, more importantly, this restriction is
unreasonable.

Analysis and findings

[87] The Agency finds that the phrase “will make reasonable efforts” in Existing Tariff Rule 20 is unclear
in that the provision, as worded, does not impose a clear obligation on Porter. The Agency agrees with
Mr. Lukacs’ submission that the phrase “same comparable, or lower booking code” is unclear because
other carriers may not have booking codes comparable to those of Porter. The Agency finds that, given
those phrases, Existing Tariff Rule 20 is contrary to section 122 of the ATR (Air Transportation

meaning as to the Rule’s application.

Reasonableness and lack of clarity

Position of Mr. Lukacs — Passenger’s option

[88] Mr. Lukacs notes that Existing Tariff Rule 20 provides, under the heading “Passenger’s Option”,
that:

Acceptance of the compensation relieves the Carrier from any further liability to the passenger
caused by the failure to honour the confirmed reservation. However, the passenger may decline the
payment and seek to recover damages in a court of law or in some other manner.
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174

[89] Mr. Lukacs contends that this provision is virtually identical to WestJet’s Tariff Rule 110(G) in effe
at that time that was considered in Decision No. 227-C-A-2013, where the Agency held, in part, that:

178

[28] [...] the Agency is of the opinion that even if a payment is accepted by a passenger, that
passenger can still seek to recover damages in a court of law or in some other manner [...]

[90] Mr. Lukacs argues that the same conclusion is applicable to the “Passenger’s Option” section of
Existing Tariff Rule 20, and thus the provisions under this heading are both unclear and unreasonable.

Analysis and findings
[91] With respect to the issue of clarity, the Agency finds that the findings in Decision No. 227-C-A-2013

(Air Transportation Regulations), because it leaves the impression that the passenger cannot seek to
recover damages in a court of law or in some other manner even if a payment is accepted by the
passenger. The Agency finds that the provision at issue in Existing Tariff Rule 20 is stated in such a way
as to create reasonable doubt, ambiguity and uncertain meaning as to the Rule’s application.

[92] With respect to the reasonableness of the provision at issue, the Agency agrees with Mr. Lukacs’
submission. The Agency finds that the findings in Decision No. 227-C-A-2013 also apply to this matter,

Transportation Regulations) because even if a passenger has accepted a payment, that passenger can
still seek to recover damages in a court of law or in some other manner. The Agency therefore finds that
the provision fails to strike a balance between the passengers’ rights to be subject to reasonable terms
and conditions of carriage and Porter’s statutory, commercial and operational obligations.

Position of Mr. Lukacs - Last sentence of “Method of Payment”

[93] Mr. Luké&cs notes that Existing Tariff Rule 20 provides, under the heading “Method of Payment”,
that:

[...] The passenger may, however, insist on the cash/cheque payment or refuse all compensation
and bring private legal action.

[94] Mr. Lukacs maintains that this provision is virtually identical to WestJet’s Proposed Tariff
Rule 110(G) that was considered in Decision No. 227-C-A-2013, where the Agency held that:

[44] As to the reasonableness of Proposed Tariff Rule 110(G), the Agency concurs with Mr. Lukacs’
submission that the Rule seems to indicate that for a person to retain a right to legal redress, that
person must first reject any payment offered by Westdet, and that a similar provision was deemed to
be unreasonable in Decision No. 249-C-A-2012. The Agency finds that if Proposed Tariff

Rule 110(G) were to be filed with the Agency, it would also be determined to be unreasonable.

[95] Mr. Lukacs submits that the same conclusion is applicable to the last sentence of the “Method of
Payment” section of Existing Tariff Rule 20, and thus the impugned sentence is both unclear and
unreasonable.
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Analysis and findings 179

[96] With respect to clarity, the Agency finds that the findings in Decision No. 227-C-A-2013 also apply

Transportation Regulations), because it leaves the impression that the availability of the option of
seeking payment in a court of law is predicated on the passenger first declining payment offered by
Porter. The Agency therefore finds that the provision at issue in Existing Tariff Rule 20 is stated in such
a way as to create reasonable doubt, ambiguity and uncertain meaning as to the Rule’s application.

[97] With respect to reasonableness, the Agency finds that the findings in Decision No. 227-C-A-2013
also apply to this matter, and that the provision at issue is unreasonable within the meaning of
subsection 111(1) of the ATR (Air Transportation Regulations). The Agency therefore finds that the
provision fails to strike a balance between the passengers’ rights to be subject to reasonable terms and
conditions of carriage and Porter’s statutory, commercial and operational obligations.

PROPOSED TARIFF RULES

Issue 1: Is the definition of “Credit Shell” in Proposed Tariff Rule 1.1 unreasonable
within the meaning of subsection 111(1) of the ATR (Air Transportation Regulations)?

Position of Mr. Lukacs

[98] Mr. Lukacs notes that stipulation (a) of the proposed definition of “Credit Shell” is that a “Credit
Shell” is valid only for one year, and stipulation (c) of that definition states that a “Credit Shell” can be
used only once, and the remainder of the balance is forfeited. He submits that the “Credit Shell” refers to
payments made by passengers, and that, therefore, it appears that a “Credit Shell” is not a form of
goodwill credit by Porter to passengers, but rather a credit for consideration received by Porter.

[99] Mr. Lukacs argues that stipulations (a) and (c) purport to permit Porter to keep some or all of the
consideration offered by passengers without providing any services in exchange, and that the absence
of services (consideration) provided to passengers in return would result in the unjust enrichment of
Porter. He maintains that the unjust enrichment of Porter provided by the “Credit Shell” fails to strike a
balance between the rights of passengers and the ability of Porter to meet its statutory, commercial and
operational obligations, and hence stipulations (a) and (c) of the “Credit Shell” proposed definition are
unreasonable.

Analysis and findings

[100] A “Credit Shell” represents one of the alternatives available to a passenger under Proposed Tariff
Rule 15 when the passenger’s carriage is affected by flight overbooking, cancellation or advancement.
As correctly noted by Mr. Lukacs, the “Credit Shell” constitutes a remedy, and not a goodwill gesture.
The Agency finds that the restrictions associated with the “Credit Shell”, as set out in (a) and (c) of the
definition in Proposed Tariff Rule 1.1 fail to strike a balance between the passengers’ rights to be
subject to reasonable terms and conditions of carriage and Porter’s statutory, commercial and
operational obligations. Therefore, the definition of “Credit Shell” in Proposed Tariff Rule 1.1 would be
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found unreasonable within the meaning of subsection 111(1) of the ATR (Air Transportation 180

Issue 2: Is Proposed Tariff Rule 15(a)(iii)(b) unreasonable within the
meaning of subsection 111(1) of the ATR (Air Transportation
Regulations)?

Position of Mr. Lukacs

[101] Mr. Lukécs asserts that Proposed Tariff Rule 15(a)(iii)(b) is overly restrictive with respect to the
rights of passengers, and imposes an unreasonable and impossible burden of proof on passengers,
who do not always have evidence about the cause of a schedule irregularity. He argues that the burden
of proof ought to rest with the carrier, rather than the passengers, and the test ought to incorporate the
principle of “all reasonable measures”.

[102] Mr. Lukacs refers to Decision No. 204-C-A-2013, where the Agency considered the question of
what conditions a carrier must satisfy to relieve itself from the obligation to pay denied boarding
compensation in the case of aircraft substitution with one of a smaller capacity. He states that the
Agency made the following key findings:

In order to relieve itself from the obligation to pay denied boarding compensation, the carrier must
demonstrate that:

1. substitution occurred for operational and safety reasons beyond its control; and,
2. it took all reasonable measures to avoid the substitution or that it was impossible for the carrier to
take such measures.

If the carrier fails to demonstrate both of these, then compensation should be due to the affected
passengers.

[103] Mr. Lukacs contends that in that Decision, the Agency concluded that, in the absence of specific
language that establishes context or qualifies Air Canada’s exemption from paying denied boarding
compensation, the Air Canada tariff provision at issue was unreasonable. He argues that the same
principles are applicable to the obligation to refund passengers for the fare and charges paid for
segments already travelled that no longer serve the purpose for which the passenger undertook the
travel. Mr. Luk&cs maintains that Porter ought to be able to relieve itself from this obligation only if it
demonstrates that:

¢ (C1) the Schedule Irregularity occurred for reasons beyond its control, and
¢ (C2) it took all reasonable measures to avoid the Schedule Irregularity or that it was impossible for
the carrier to take such measures.

[104] Mr. Lukacs concludes that based on the Agency’s findings in Decision No. 204-C-A-2013,
Proposed Tariff Rule 15(a)(iii)(b) is unreasonable without imposing on Porter the requirement to
demonstrate (C1) and (C2).
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[105] The Agency agrees with Mr. Lukacs’ submission respecting this matter. Particularly, the Agency
agrees that the principles set out in Decision No. 204-C-A-2013 (respecting the matter of the conditions
that a carrier must satisfy to relieve itself from the obligation of tendering denied boarding compensation
in the event of substitution of aircraft) also apply to refunding passengers for the fare and charges paid
for segments already travelled that no longer serve a purpose.

[106] The Agency finds that Proposed Tariff Rule 15(a)(iii)(b) fails to strike a balance between the
passengers’ rights to be subject to reasonable terms and conditions of carriage and Porter’s statutory,
commercial and operational obligations. Therefore, the Agency finds that Proposed Tariff Rule

Transportation Regulations) if filed with the Agency.

Issue 3: Is Proposed Tariff Rule 15(a)(iv) unreasonable within the
meaning of subsection 111(1) of the ATR (Air Transportation
Regulations)?

Position of Mr. Lukacs

[107] Mr. Luké&cs points out that in Decision No. LET-C-A-83-2011, the Agency stated that any
compensation paid in accordance with the tariff is to be paid in the form of cash, cheque, credit to a
passenger’s credit card, or any other form acceptable to the passenger. He adds that this finding was
reiterated by the Agency in Decision No. 227-C-A-2013 in the specific context of denied boarding. Mr.
Lukacs maintains that the same conclusion is applicable with respect to the refund of fares and charges
in the case of flight cancellation or advancement: passengers who paid cash or equivalent are entitled to
be refunded in the same manner.

[108] Mr. Lukacs contends that the “Credit Shell” is a highly restricted instrument: it is valid only for one
year from the original ticket’s issuance date and it can be used only once; any balance remaining after
its use is forfeited by the passenger. He asserts that these restrictions have a high potential of unjust
enrichment for Porter, without providing any benefit to passengers, and that allowing Porter to offer
passengers a “Credit Shell” instead of a refund carries the same risks and disadvantages for
passengers as offering travel vouchers in lieu of denied boarding compensation.

[109] Mr. Lukécs submits that a future credit is not a proper form of refunding passengers money paid
for services that were not provided, and that Proposed Tariff Rule 15(a)(iv) is unreasonable. He argues
that the Agency should impose the same restrictions on Porter providing a “Credit Shell” in lieu of a
refund as the Agency did with respect to travel vouchers in lieu of denied boarding compensation in
Decision No. 342-C-A-2013. Mr. Lukacs proposes the following restrictions:

e (R1) carrier must inform passengers of the amount of cash refund that would be due, and the
passenger may decline travel vouchers, and receive cash or equivalent;

¢ (R2) carrier must fully disclose all material restrictions before the passenger decides to give up the
cash or equivalent payment in exchange for a travel voucher;
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¢ (R3) carrier must obtain the signed agreement of the passenger, confirming that the passenger 182
was provided with the aforementioned information, prior to providing travel vouchers in lieu of cash
refund;

¢ (R4) the amount of the travel voucher must be not less than 300% of the amount of cash refund
that would be due;

» (R5) passengers are entitled to exchange the travel vouchers to cash at the rate of $1 in cash
being equivalent to $3 in travel vouchers within one (1) month.

Analysis and findings

[110] The Agency finds that in the absence of the safeguards set out in Decision No. 342-C-A-2013
associated with the tendering of travel vouchers when denied boarding occurs, Proposed Tariff Rule
15(a)(iv) fails to strike a balance between the passengers’ rights to be subject to reasonable terms and
conditions of carriage and Porter’s statutory, commercial and operational obligations. Therefore, the
Agency finds that Proposed Tariff Rule 15(a)(iv) would be found unreasonable within the meaning of
subsection 111(1) of the ATR (Air Transportation Regulations) if filed with the Agency.

Issue 4: Is Proposed Tariff Rule 15(a) unreasonable within the
meaning of subsection 111(1) of the ATR (Air Transportation

Transportation Regulations)?

Positions of the parties

Porter

[111] Porter contends that Proposed Tariff Rule 15 resolves the inconsistency found between Existing
Tariff Rules 3.4 and 15 and Existing Tariff Rule 18, by removing the exclusionary language in Existing
Tariff Rule 15, and with the revision in Proposed Tariff Rule 15(a), which expressly indicates that
passengers affected by schedule irregularities may be entitled to reimbursement for damages resulting
from delays under Tariff Rule 18. Porter notes that in Decision No. 248-C-A-2012 (Lukacs v. Air
Transat), Decision No. 249-C-A-2012 (Lukacs v. WestJet) and Decision No. 250-C-A-2012 (Lukacs v.
Air Canada), the Agency determined that situations of overbooking and cancellation that are within the
carrier’s control constitute delays entitling passengers to relief, and such relief may, in certain
circumstances, also apply where overbooking and cancellation are not within the carrier’s control. Porter
submits that by expressly indicating that relief under Proposed Tariff Rule 18 may be available to
passengers affected by schedule irregularities, Proposed Tariff Rule 15 harmonizes the two Rules.

[112] Porter submits that, similarly, Proposed Tariff Rule 15 omits the language in Existing Tariff
Rule 3.4 indicating that Porter is not required to give notice of schedule irregularities to passengers,
consistent with the requirement in Tariff Rule 18 that Porter make efforts to notify passengers in
advance of any schedule changes.

[113] Porter maintains that consistent with the circumstance-focussed approach endorsed by the
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Agency in Decision No. 248-C-A-2012, Decision No. 249-C-A-2012 and Decision No. 250-C-A-2012, 183
Proposed Tariff Rule 15 sets out those remedies which are potentially available in cases of schedule
irregularities — including alternative transport within a reasonable time and at no additional cost, refund,
credit and remedies under the principles of Article 19 of the Montreal Convention.

[114] Porter contends that Proposed Tariff Rule 15 clearly states that Porter (a) “will consider, to the
extent they are known to the Carrier, the transportation needs of the passenger and/or other relevant
circumstances of the passenger affected by the Schedule Irregularity”, (b) will not limit its consideration
of alternative transportation to its own services, and (c) will “make a good faith effort to fairly recognize,
and appropriately mitigate, the impact of the Schedule Irregularity upon the passenger”.

[115] Porter argues that Proposed Tariff Rule 15 clearly sets forth the range of potential remedies
arising from scheduling irregularities, and indicates that Porter will, acting in good faith and in light of all
relevant circumstances, offer a remedy or remedies designed to “appropriately mitigate the impact of the
Schedule Irregularity”, including remedies available under Proposed Tariff Rule 18.

[116] Porter submits that Proposed Tariff Rule 18 clearly indicates that it is the passenger who bears
“the choice” among the remedies offered, including as between a refund (Proposed Tariff Rule 15(a)(iii))
and a credit (Proposed Tariff Rule 15(a)(iv)).

[117] Porter also submits that its Proposed Tariff Rule 15(a) is similar to that of Air Transat in all material
respects, and thus similarly meets the requirement of clarity.

Mr. Lukacs

[118] Mr. Luk&cs points out that Proposed Tariff Rule 15(a) requires Porter to offer passengers the
choice between one or more of five remedial options, including:

v. a monetary payment to the passenger for any amounts to which the passenger may be entitled
pursuant to Rule 18 of this Tariff.

[119] Mr. Lukécs contends that this suggests that Porter views the monetary payment pursuant to
Proposed Tariff Rule 18 as an alternative to reprotecting passengers, instead of viewing the two as
working together, in tandem.

[120] Mr. Lukécs submits that it is not clear whether Proposed Tariff Rule 15(a) is simply unclear, or if
Porter intended it to be read as monetary compensation under Proposed Tariff Rule 15(a)(v) being an
alternative to reprotection. He suggests that the latter interpretation is reinforced by Porter’s submission,
which refers to three options, at the passenger’s choice:

i. alternative transportation to their destination within a reasonable time at no additional charge; or
ii. where the flight is interrupted at a connection point, return to the point of origin and a refund or
credit for unused segments or the full ticket in the indicated circumstances; and
iii. compensation for resulting damages under Rule 18, which incorporates the principles of Article 19
of the Montreal Convention per Decision No. 16-C-A-2013.

[121] Mr. Lukacs argues that the presence of (v) renders Proposed Tariff Rule 15(a) at the very least
unclear, but possibly also unreasonable, depending on its intended meaning.
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[122] Mr. Lukacs asserts that Proposed Tariff Rule 15 ought to clearly state that passengers are entit %4
to monetary payment pursuant to Proposed Tariff Rule 18 regardless of how they choose to be
reprotected (transportation to destination, transportation to point of origin, or refund).

Analysis and findings

[123] As noted by Mr. Lukacs, the monetary payment available to passengers under Proposed Tariff
Rule 15(a) represents one of several options made available by Porter to passengers affected by flight
overbooking, delay or cancellation. Given the wording of that Rule, i.e., “the Carrier will offer the
passenger the choice of accepting one or more of the following remedial choices”, it is not entirely clear
whether a monetary payment constitutes a sole remedy. The Agency finds that Proposed Tariff Rule
15(a) is stated in such a way as to create reasonable doubt, ambiguity or uncertain meaning as to the
Rule’s application and, as such, the application of that Rule is unclear.

[124] With respect to the reasonableness of Proposed Tariff Rule 15(a), the Agency finds that the Rule
should clearly state that passengers are entitled to monetary payment, under Tariff Rule 18, irrespective
of how the passengers choose to be reprotected. Given that Proposed Tariff Rule 15(a) does not do so,
the Agency finds that it fails to strike a balance between the passengers’ rights to be subject to
reasonable terms and conditions of carriage and Porter’s statutory, commercial and operational
obligations.

[125] Therefore, the Agency finds that Proposed Tariff Rule 15(a) would be found unreasonable within
the meaning of subsection 111(1) of the ATR (Air Transportation Regulations) and unclear, contrary to
section 122 of the ATR (Air Transportation Regulations), if filed with the Agency.

Issue 5: Is Proposed Tariff Rule 15(c) unreasonable within the
meaning of subsection 111(1) of the ATR (Air Transportation

Transportation Regulations)?

Positions of the parties

Porter

[126] Porter argues that Proposed Tariff Rule 15(c) is consistent with the rule filed by WestJet as a
result of Decision No. 249-C-A-2012.

[127] Porter maintains that Proposed Tariff Rule 15(c) does not purport to exclude any liability on
Porter’s part, but rather confirms that the intention of that Rule is not to create an absolute liability
regime; that is, there may be instances where schedule irregularities resulting from matters beyond the
carrier’s control do not necessarily result in the carrier’s liability under the principles of Article 19 of the
Montreal Convention. Porter notes that in Decision No. 249-C-A-2012, the Agency stated that:

[93] Whether a carrier will be held liable under Article 19 of the Convention will depend on whether it
or its servants and agents took all measures that could reasonably be required to avoid damage
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occasioned by delay, or that it was impossible for them to take such measures. Rather than settinqss
out broad exclusions from liability such as acts of nature or of third parties, a case by case approach

is warranted which looks, for example, at the predictability of an event in determining whether the
carrier is exonerated under Article 19 of the Convention.

[128] Porter points out that the Agency ultimately accepted a tariff filing by WestJet upon its clarification
that it was not intended that WestJet be liable for acts of nature or third parties “in all cases”, which
clarification is reflected in Proposed Tariff Rule 15(c).

Mr. Lukacs

[129] Mr. Lukacs submits that Proposed Tariff Rule 15(c) creates the impression that Porter does not
have to reprotect or refund passengers for the unused portions of their tickets if Porter can demonstrate
the “all reasonable measures” defense. He states that if this was not Porter’s intent, then Proposed
Tariff Rule 15(c) is simply unclear, and that if it was Porter’s intent, then Proposed Tariff Rule 15(c) is
unreasonable, and inconsistent with the Agency’s findings in Decision No. 344-C-A-2013.

[130] Mr. Lukéacs also submits that Proposed Tariff Rule 15(c) confuses two different rights of
passengers who are affected by a flight cancellation, denied boarding or flight advancement:

1. the right for damages occasioned by the cancellation, denied boarding, or flight advancement
(Proposed Tariff Rule 18); and,
2. the right for reprotection or refund of unused portion (Proposed Tariff Rules 15(a)(i) to (iii)).

[131] Mr. Lukacs argues that the difference between the nature of these two obligations is very
substantial. He maintains that a carrier can relieve itself from the obligation under right 1 above by
demonstrating that it and its agents and employees have taken all reasonable steps necessary to avoid
the damage or that no such measures were available, but a carrier cannot relieve itself from the
obligation under right 2 above.

[132] Mr. Lukécs contends that passengers are entitled to reprotection or a refund regardless of the
reason for their inability to travel, as long as the passengers are not culpable for it. He notes that in
Decision No. 28-A-2004, the Agency recognized the fundamental right of passengers to be refunded for
the unused portions of their tickets if the carrier is unable to provide transportation on its services or on
the services of other carrier(s) within a reasonable period of time.

[133] Mr. Lukacs submits that Proposed Tariff Rule 15(c) is either unclear or unreasonable in that it
purports to relieve Porter from the obligation to refund the unused portions of tickets to passengers,
contrary to the Agency’s findings in Decision No. 344-C-A-2013.

[134] Mr. Lukacs asserts that the first half of Proposed Tariff Rule 15(c) incorrectly focuses on the cause
of the so-called “Schedule Irregularity” rather than on how Porter reacts to it, and thus misstates the test
under Article 19 of the Montreal Convention. He notes that in Decision No. 16-C-A-2013, the Agency

explained that what determines liability for delay is not the cause of the delay, but rather how the carrier
reacts to the delay. Mr. Lukécs argues that Proposed Tariff Rule 15(c) is inconsistent with the findings of
the Agency in that Decision, and thus it ought to be disallowed as being either unclear or unreasonable.
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[135] Mr. Lukacs maintains that the “all reasonable measures” test set out in Proposed Tariff Rule 15 Q86
does not relieve Porter from the obligation to refund or reprotect passengers, regardless of the cause of
the “Schedule Irregularity”, and that the test is relevant only to the obligation to refund the fares and
charges for segments travelled that no longer serve any purpose for the passenger’s travel. He submits,
therefore, that the scope of Proposed Tariff Rule 15(c) ought to be confined to the second portion of
Proposed Tariff Rule 15(a)(iii).

Analysis and findings

[136] The Agency finds that Proposed Tariff Rule 15(c) creates the impression that Porter does not have
to reprotect or refund passengers for the unused portions of their tickets if Porter can demonstrate the
“all reasonable measures” defense. As such, the Agency finds that Proposed Tariff Rule 15(c) is
contrary to section 122 of the ATR (Air Transportation Regulations) because the Rule is stated in such a
way as to create reasonable doubt, ambiguity or uncertain meaning as to the Rule’s application.

[137] As for reasonableness, Mr. Lukacs correctly notes that passengers are entitled to reprotection or a
refund, irrespective of the reason for their inability to travel, as long as the passengers are not
responsible for it. In Decision No. 28-A-2004, the Agency recognized the right of passengers to be
refunded for the unused portions of their tickets if the carrier is unable to provide transportation on its
services or on the services of other carrier(s) within a reasonable period of time. Taking “all reasonable
measures” does not relieve Porter from its obligation to refund passengers for the unused portions of
their tickets or reprotect passengers affected by flight cancellation, denied boarding or flight
advancement. If it was Porter’s intent under Proposed Tariff Rule 15(c) not to reprotect or refund for
unused portions of tickets, employing the “all reasonable measures” defense, Proposed Tariff Rule 15(c)
fails to strike a balance between the passengers’ rights to be subject to reasonable terms and conditions
of carriage and Porter’s statutory, commercial and operational obligations.

[138] Therefore, the Agency finds that Proposed Tariff Rule 15(c) would be found unreasonable within
the meaning of subsection 111(1) of the ATR (Air Transportation Regulations) and unclear, contrary to
section 122 of the ATR (Air Transportation Regulations), if filed with the Agency.

Issue 6: Is Proposed Tariff Rule 18(c) unreasonable within the
meaning of subsection 111(1) of the ATR (Air Transportation
Regulations)?

Positions of the parties

Porter

[139] Porter submits that Proposed Tariff Rule 18 reflects an approach similar to those adopted by Air
Transat and Westdet in their tariff rules concerning remedies for schedule irregularities, filed in response
to Decision No. 248-C-A-2012 and Decision No. 249-C-A-2012.

[140] Porter advises that its Existing Tariff Rule 18 was filed in response to Decision No. 16-C-A-2013,
and following issues raised in this complaint, Porter has made further revisions, reflected in Proposed
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Tariff Rule 18, which: 187

a. Extend the rights set forth therein, including concerning advance notice, to passengers affected by
flight advancements (Proposed Tariff Rules 18(c) and 18.1); and,

b. Confirm Porter’s practices concerning on-board flight delays, consistent with the voluntary Code of
Conduct.

[141] Porter argues that Proposed Tariff Rule 18.1 entitles passengers affected by flight advancements
to resulting damages to the same extent as such are available to passengers affected by flight delays
pursuant to Article 19 of the Montreal Convention. Porter submits that taken together with the remedies
available to such passengers under Proposed Tariff Rule 15, the Tariff would provide clear and
reasonable recourse for such passengers which accord with the Agency requirements.

[142] Porter states that it has proposed in Proposed Tariff Rule 18(c) to make “best efforts” to inform
passengers of flight advancements. Porter argues that it is not in a position to guarantee that notice will
reach the passenger despite any efforts Porter may make. Porter submits that it would be required to
take the same steps on a “best efforts” basis as pursuant to an “undertaking”; the distinction being,
however, one of result: As Porter cannot guarantee that the passenger will receive the message, it
cannot “undertake” to ensure that the passenger is informed.

[143] Porter maintains that the explicit extension of the remedies under Proposed Tariff Rule 18,
together with the availability of the remedies under Proposed Tariff Rule 15, satisfy the Agency’s
prescribed requirements as to relief that must be made available in the case of flight advancements.

Mr. Lukacs

[144] Mr. Lukécs argues that “best efforts” to advise of flight advancements are not sufficient, and that
Porter must “undertake” to inform passengers affected by such an event. He notes that in Decision No.
LET-A-112-2003, the Agency held, under the heading “Passenger Notification”, that:

The Agency is of the opinion that Air Transat should undertake to notify passengers of all schedule
irregularities, not just flight advancements.

[145] Mr. Luké&cs also points out that in Decision No. 344-C-A-2013, the Agency held that:

[63] [...] When the air carrier advances the scheduled departure of a flight, the consequences may
be more severe than a delay for the passenger and it follows that the duty to inform should be no
less onerous.

[64] [...] The absence of a tariff provision that imposes on Porter a requirement to “undertake” to
inform passengers of flight advancements would severely limit the recourses available to
passengers affected by those advancements, and would certainly be disadvantageous.

[65] The Agency is of the opinion that the commitment to make “reasonable efforts” to inform
passengers, insofar as such commitment pertains to flight advancements, is unreasonable [...]

[146] Mr. Lukécs submits that in response to Decision No. 344-C-A-2013, Porter amended its Domestic
Tariff Rule 16(c) to read as follows:
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Schedules are subject to change. Passengers have a right to information on flight times and 188
schedule changes, and the Carrier will make reasonable efforts to inform passengers of flight

delays, and schedule changes and, to the extent possible, the reasons for them. Carrier will also
undertake to inform passengers of any advancement of departure times.

[147] Mr. Lukacs contends that Porter does not have any difficulty to “undertake” to inform passengers
on domestic itineraries about advancement of departure times. He adds that the purpose of the
requirement to “undertake” to inform passengers of flight advancements is precisely to provide an
adequate recourse for passengers affected by these advancements. He submits that the consequence
of a passenger not being notified about a flight advancement is not merely a delay of a few hours, but
rather the passenger missing the flight, and possibly forfeiting the ability to travel.

[148] Mr. Lukacs concludes that in respect of flight advancements, Porter ought to bear all the risks and
conseqguences associated with passengers missing their flights because they did not know about the
flight advancement. He argues that Porter making merely a “best effort” to inform such passengers
ought not to relieve Porter from these risks, consequences and liabilities, because it is inconsistent with
the passengers’ fundamental rights to travel on the itinerary they paid for.

Analysis and findings

[149] The Agency finds that “best efforts” to advise passengers of flight advancements is unreasonable
within the meaning of subsection 111(1) of the ATR (Air Transportation Regulations) for the reasons set
out by Mr. Lukacs, that carriers must undertake to inform passengers of those advancements, and that
the Agency has already ruled on this matter in other decisions. Therefore, the Agency finds that
Proposed Tariff Rule 18(c) fails to strike a balance between the passengers’ rights to be subject to
reasonable terms and conditions of carriage and Porter’s statutory, commercial and operational
obligations. The Agency therefore finds that Proposed Tariff Rule 18(c) would be found unreasonable
within the meaning of subsection 111(1) of the ATR (Air Transportation Regulations) if filed with the
Agency.

Issue 7: Is Proposed Tariff Rule 20 unreasonable within the meaning
of subsection 111(1) of the ATR (Air Transportation Regulations)
and/or unclear, contrary to section 122 of the ATR (Air Transportation
Regulations)?

Position of Porter

Form of compensation

[150] Porter argues that Proposed Tariff Rule 20 is already clear that the choice between cash or
voucher lies solely with the passenger, and this discretion on the passenger’s part is maintained with the
broadening of the denied boarding compensation regime to Canadian-originating flights. Porter states
that, consistent with the Agency’s ruling in Decision No. 342-C-A-2013, Porter may only tender vouchers
in lieu of cash as follows:
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a. at a value ratio of 3:1; i.e., vouchers offered must be redeemable at three times the value of cas r189
compensation the passenger would otherwise be entitled to;

b. upon disclosing to the passenger all material restrictions applicable to the vouchers;

c. if the passenger agrees in writing to accept the vouchers in lieu of cash.

[151] Porter submits that in recognition that passengers accepting vouchers will be making decisions
affecting their legal rights in a relatively short time frame, Porter will permit passengers to reverse their
decisions and exchange their vouchers for cash within 30 days of the denied boarding incident, in
accordance with the Agency’s finding in Decision No. 342-C-A-2013.

Reprotection of passengers who are involuntarily denied boarding

[152] Porter points out that passengers affected by overbooking are now expressly entitled to certain
remedies under Proposed Tariff Rule 15, including the choice between reprotection and a refund, and
Porter is not limited to offering alternative service on its own flights or the “same or lower booking code”
on another carrier’s flights.

Denied boarding compensation is available on all flights

[153] Porter contends that while Existing Tariff Rule 20 provides distinct remedies depending on whether
a flight departs from the United States or Canada (the only two countries served by Porter), Proposed
Tariff Rule 20 removes this distinction, applying the same rules on all flights under the Tariff.

Amount of denied boarding compensation

[154] Porter proposes to implement the same “grid” of compensation amounts, depending on length of
the delay in the passenger’s arrival at their destination, as currently applies to its United
States-originating flights.

[155] Porter points out that in Decision No. 204-C-A-2013, the Agency found that the United States’
compensation regime and an alternative regime proposed by Mr. Lukacs were both reasonable options.
Porter indicates that it has elected to implement the United States regime for all of Porter’s international
flights, including those originating in Canada. Porter believes that the adoption of a single compensation
regime will be less confusing to passengers, and that the implementation of a single, uniform regime
across all of its stations will ensure consistency and facility of implementation for its own personnel.

[156] Porter points out that it has modified the United States regime slightly to provide for compensation
of “at least” the amount prescribed under that regime, up to the stipulated maximums. Porter advises
that while this will not prejudice passengers, it will allow Porter some flexibility during the rollout of its
broader denied boarding compensation program as overbooking is tested on more routes, whereby it
may simply offer the maximum amount to passengers during initial rollout until it can confidently
implement a compensation regime based on actual fares paid by each individual passenger. Porter
submits that it will not pay any passenger less than the minimum amounts indicated in Proposed Tariff
Rule 20, which amounts the Agency has found to be reasonable.

Position of Mr. Lukacs
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Form of compensation 190

[157] Mr. Luk&cs points out that in Decision No. 342-C-A-2013, the Agency imposed the following
conditions on the offering of travel vouchers in lieu of denied boarding compensation:

e (R1) carrier must inform passengers of the amount of cash compensation that would be due, and
the passenger may decline travel vouchers, and receive cash or equivalent;

¢ (R2) carrier must fully disclose all material restrictions before the passenger decides to give up the
cash or equivalent payment in exchange for a travel voucher;

¢ (R3) carrier must obtain the signed agreement of the passenger, confirming that the passenger
was provided with the aforementioned information, prior to providing travel vouchers in lieu of
compensation;

¢ (R4) the amount of the travel voucher must be not less than 300% of the amount of cash
compensation that would be due;

» (R5) passengers are entitled to exchange the travel vouchers to cash at the rate of $1 in cash
being equivalent to $3 in travel vouchers within one (1) month.

[158] Mr. Lukacs argues that while Proposed Tariff Rule 20 incorporates (R2), (R4), and (R5), it fails to
incorporate (R1) and to fully incorporate (R3).

[159] Mr. Lukacs notes that Proposed Tariff Rule 20 only requires Porter to obtain a written agreement
from passengers to accept vouchers in lieu of cash or cheque payment, but omits the requirement to
obtain written confirmation that the passengers were provided with the information required under (R1)
and (R2). He asserts that the absence of (R1) and the full incorporation of (R3) renders Proposed Tariff
Rule 20 unreasonable, and Porter ought to be ordered to fully incorporate (R1) and (R3) into the Rule.

[160] Mr. Lukacs submits that it is common knowledge that cash or equivalent, which constitutes legal
tender, is more valuable than any kind of coupons or vouchers, which can be used only for payment at a
specific business or from a service provider. He notes that vouchers, as acknowledged by Porter, are
subject to restrictions imposed by Porter (including an expiry date), while legal tender is not subject to
these restrictions.

[161] Mr. Lukacs maintains that the conditions on the offering of travel vouchers in lieu of denied
boarding compensation set out in Decision No. 342-C-A-2013 mitigate these disadvantages, and it is
important to bear in mind that the restrictions were imposed by the Agency precisely for the purpose of
mitigating the disadvantage to passengers.

The reference to “reconfirmation requirements” in Proposed Tariff Rule 20

[162] Mr. Lukacs argues that the reference to “reconfirmation requirements” renders Proposed Tariff
Rule 20 unclear and/or unreasonable for the following reasons:

1. Porter’s general conditions of carriage state that: “3. Reconfirmation of flights is not required [...]".
Thus, Proposed Tariff Rule 20 appears to be incorporating a non-existent requirement, which
creates substantial confusion and lack of clarity, at the very least;

2. The word/term “reconfirmation” is nowhere defined in Porter’s Tariff;
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3. Reconfirmation of reservations is an outdated requirement that has been abandoned by the 191
industry, given that the standard practice is to issue confirmed reservations; and,
4. It is virtually impossible for a passenger to prove that they reconfirm their reservation.

[163] Mr. Lukacs maintains, therefore, that conditioning the payment of denied boarding compensation
on some sort of reconfirmation would effectively deprive passengers of their right to be paid denied
boarding compensation.

Analysis and findings

[164] The Agency finds that paragraphs (a) to (d) under “Method of Payment” in Proposed Tariff Rule 20
do not fully incorporate the restrictions imposed by Decision No. 342-C-A-2013 (R1 to R5). Specifically,
R3 is not fully incorporated into paragraph (c) because it only requires Porter to obtain a written
agreement from the passenger to accept vouchers in lieu of cash or cheque payment, but omits the
requirement to obtain written confirmation that the passengers were provided with the information
required under (R1) and (R2). Also, R1 is not reflected in Proposed Tariff Rule 20. The Agency finds that
the failure to fully reflect the conditions associated with the issuance of travel vouchers, set out in
Decision No. 342-C-A-2013, fails to strike a balance between the passengers’ rights to be subject to
reasonable terms and conditions of carriage and Porter’s statutory, commercial and operational
obligations.

[165] The Agency also finds that the reference to “reconfirmation requirements” makes Proposed Tariff
Rule 20 unclear for the reasons set out by Mr. Lukacs. The Agency therefore finds that the Rule is
stated in such a way as to create reasonable doubt, ambiguity and uncertain meaning as to the Rule’s
application.

[166] Furthermore, the Agency agrees with Mr. Luk&cs’ submission that requiring reconfirmation fails to
strike a balance between the passengers’ rights to be subject to reasonable terms and conditions of
carriage and Porter’s statutory, commercial and operational obligations.

[167] Therefore, the Agency finds that Proposed Tariff Rule 20 would be found unreasonable within the
meaning of subsection 111(1) of the ATR (Air Transportation Regulations) and unclear, contrary to
section 122 of the ATR (Air Transportation Regulations), if filed with the Agency.

SUMMARY OF CONCLUSIONS

With respect to Porter’s Existing Tariff Rules

Issue 1

[168] The Agency has determined that the absence from Porter’s Tariff of all of the elements of the
Code of Conduct does not render the Tariff unreasonable within the meaning of subsection 111(1) of the
ATR (Air Transportation Regulations).

Issue 2
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[169] The Agency has determined that the definition of “Event of Force Majeure” in Existing Tariff Rule192
1.1 is unreasonable within the meaning of subsection 111(1) of the ATR (Air Transportation

Issue 3

[170] The Agency has determined that Existing Tariff Rules 3.4 and 15 are unreasonable within the
meaning of subsection 111(1) of the ATR (Air Transportation Regulations) and are unclear, contrary to
section 122 of the ATR (Air Transportation Regulations).

Issue 4

[171] The Agency has determined that Existing Tariff Rule 18(c) is unreasonable within the meaning of
subsection 111(1) of the ATR (Air Transportation Regulations).

Issue 5

[172] The Agency has determined that Existing Tariff Rule 20 is unreasonable within the meaning of
subsection 111(1) of the ATR (Air Transportation Regulations) and is unclear, contrary to section 122 of
the ATR (Air Transportation Regulations).

With respect to Porter’s Proposed Tariff Rules

Issue 1

[173] The Agency has determined that the definition of “Credit Shell” in Proposed Tariff Rule 1.1 would
be found unreasonable within the meaning of subsection 111(1) of the ATR (Air Transportation

Issue 2

[174] The Agency has determined that Proposed Tariff Rule 15(a)(iii)(b) would be found unreasonable
within the meaning of subsection 111(1) of the ATR (Air Transportation Regulations) if filed with the
Agency.

Issue 3

[175] The Agency has determined that Proposed Tariff Rule 15(a)(iv) would be found unreasonable
within the meaning of subsection 111(1) of the ATR (Air Transportation Regulations) if filed with the
Agency.

Issue 4

[176] The Agency has determined that Proposed Tariff Rule 15(a) would be found unreasonable within
the meaning of subsection 111(1) of the ATR (Air Transportation Regulations) and unclear, contrary to
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section 122 of the ATR (Air Transportation Regulations), if filed with the Agency. 193

Issue 5

[177] The Agency has determined that Proposed Tariff Rule 15(c) would be found unreasonable within
the meaning of subsection 111(1) of the ATR (Air Transportation Regulations) and unclear, contrary to
section 122 of the ATR (Air Transportation Regulations), if filed with the Agency.

Issue 6

[178] The Agency has determined that Proposed Tariff Rule 18(c) would be found unreasonable within
the meaning of subsection 111(1) of the ATR (Air Transportation Regulations) if filed with the Agency.

Issue 7

[179] The Agency has determined that Proposed Tariff Rule 20 would be found unreasonable within the
meaning of subsection 111(1) of the ATR (Air Transportation Regulations) and unclear, contrary to
section 122 of the ATR (Air Transportation Regulations), if filed with the Agency.

ORDER

[180] The Agency, pursuant to section 113 of the ATR (Air Transportation Regulations), disallows the
following provisions of Porter’s Tariff:

o the definition of “Event of Force Majeure” in Existing Tariff Rule 1.1;
e Existing Tariff Rules 3.4 and 15;

¢ Existing Tariff Rule 18(c); and,

e Existing Tariff Rule 20.

[181] The Agency orders Porter, by February 28, 2014, to amend its Tariff to conform to this Order and
the Agency’s findings set out in this Decision in the following manner:

Adopt Proposed Tariff Rules 1.1, 15, 18 and 20 with the following
amendments:

1. Delete (a) and (c) from the definition of “Credit Shell” in Proposed Tariff Rule 1.1.

2. Amend Proposed Tariff Rule 15(a)(iii) to read: a refund of the fare paid by the passenger for each
unused segment, and, subject to Rule 15(c), for segments already flown if they no longer serve the
purpose for which the passenger undertook the travel.

3. Delete Proposed Tariff Rule 15(a)(v), and delete Proposed Tariff Rule 15(a)(iv) should Porter choose
not to include the additional provisions under Proposed Tariff Rule 20 set out below in (6).

4. Amend Proposed Tariff Rule 15(c) to read:

If the Carrier demonstrates that
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1. the Schedule Irregularity occurred for reasons beyond its control, and 194
2. it took all reasonable measures to avoid the Schedule Irregularity or that it was impossible for the
Carrier to take such measures,

then the Carrier shall not be required to refund passengers for segments already travelled,
regardless of whether they serve the purpose for which the passenger undertook such travel.

5. Amend Proposed Tariff Rule 18(c) by replacing “best efforts” with “undertake”.

6. Amend the provision in Proposed Tariff Rule 20 appearing as the first bullet under the heading
“Compensation for Involuntary Denied Boarding” by deleting the word “reconfirmation”; and should
Porter choose to retain a “Credit Shell” as a form of compensation, add the following conditions under
the heading “Method of Payment”:

o Carrier must inform passengers of the amount of cash compensation that would be due and the
passenger may decline travel vouchers, and receive cash or equivalent.

o Carrier must obtain the signed agreement of the passenger, confirming that the passenger was
provided with the aforementioned information, prior to providing travel vouchers in lieu of
compensation.

[182] Pursuant to paragraph 28(1)(b) of the CTA, the disallowance of Existing Tariff Rules 1.1, 3.4, 15,
18(c) and 20 shall come into force when Porter complies with the above or on February 28, 2014,
whichever is sooner.

APPENDIX

EXISTING TARIFF RULES

RULE 1. DEFINITIONS AND INTERPRETATION

1.1 Definitions

Event of Force Majeure means an event, the cause or causes of which are not attributable to the willful
misconduct or gross negligence of the Carrier, including, but not limited to (i) earthquake, flood,
hurricane, explosion, fire, storm, epidemic, other acts of God or public enemies, war, national
emergency, invasion, insurrection, riots, strikes, picketing, boycott, lockouts or other civil disturbances,
(i) interruption of flying facilities, navigational aids or other services, (iii) any laws, rules, proclamations,
regulations, orders, declarations, interruptions or requirements of or interference by any government or
governmental agency or official thereof, (iv) inability to procure materials, accessories, equipment or
parts from suppliers, mechanical failure to the aircraft or any part thereof, damage, destruction or loss of
use of an aircraft, confiscation, nationalization, seizure, detention, theft or hijacking of an aircraft, or (v)
any other cause or circumstances whether similar or dissimilar, seen or unforeseen, which the Carrier is
unable to overcome by the exercise of reasonable diligence and at a reasonable cost.
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RULE 3. RATES AND CHARGES - INTERNATIONAL SERVICE 195

3.4 Carrier Cancellation, Change, and Refund Terms

The Carrier reserves the right to cancel or change the planned departure, schedule, route, aircraft or
stopping places of any flight for which fares in respect of a International Service have been paid, at any
time and from time to time, for any reason, without notice to any passengers affected thereby and, in
connection therewith, the Carrier shall not be liable to any passenger in respect of such cancellation or
change, whether or not resulting from an Event of Force Majeure; provided that, the Carrier may and
reserves the right, at its sole discretion, to provide any passengers affected by such cancellation or
change with:

a. a credit, valid for one year from the original ticket issuance date, towards the provision of a fare
relating to a future flight, which credit shall be equal to the original fare (s) which was/were
cancelled. When redeeming the credit toward a future booking, passenger may apply the credit
toward the base fare, airlines surcharges, change fees, and government taxes and fees. Credit
can be used one time only. If the total cost of the transaction to which the credit is applied is less
than the value of the credit, the residual value left from its use is forfeited. Bookings using credit
must be in the name of the owner of the credit. Credit may be transferred to another traveler one
time only, and the credit’s original expiration date shall continue to apply after any such transfer; or

b. to otherwise refund to such passenger, an amount which shall not be greater than the fare paid by
that passenger in respect of that flight or flights if booked as a round trip and the originating sector
is cancelled.

RULE 15. CARRIER CANCELLATION, CHANGE, AND REFUND TERMS

The Carrier reserves the right to cancel or change the planned departure, schedule, route, aircraft or
stopping places of any flight for which fares have been paid, at any time and from time to time, for any
reason, in connection therewith, the Carrier shall not be liable to any passenger in respect of such
cancellation or change, whether or not resulting from an Event of Force Majeure; provided that, the
Carrier may and reserves the right, at its sole discretion, to provide any passengers affected by such
cancellation or change with:

a. a credit, valid for one year from the original ticket issuance date, towards the provision of a fare
relating to a future flight, which credit shall be equal to the original fare which was cancelled. When
redeeming the credit toward a future booking, passenger may apply the credit toward the base
fare, airlines surcharges, change fees, and government taxes and fees. Credit can be used one
time only. If the total cost of the transaction to which the credit is applied is less than the value of
the credit, the residual value left from its use is forfeited. Bookings using credit must be in the
name of the owner of the credit. Credit may be transferred to another traveler one time only, and
the credit’s original expiration date shall continue to apply after any such transfer; or

b. to otherwise refund to such passenger, an amount which shall not be greater than the fare paid by
that passenger in respect of that flight.
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RULE 18. RESPONSIBILITY FOR SCHEDULES AND OPERATIONS 196

(c) Passengers have a right to information on flight times and schedule changes. In the event of a delay
or schedule change, the carrier will make reasonable efforts to inform the passengers of delays and
schedule changes, and, to the extent possible, the reasons for them.

RULE 20. DENIED BOARDING COMPENSATION

General

For the purposes of this Rule 20, “alternate transportation” means air transportation with a confirmed
reservation at no additional charge (by a scheduled airline licensed by Canada or another appropriate
country), or other transportation accepted and used by the passenger in the case of denied boarding.

If a passenger has been denied a reserved seat in case of an oversold flight on Porter Airlines:

a. where the flight originates in Canada, the Carrier will:
i. refund the total fare paid for each unused segment; or
ii. arrange reasonable alternate transportation on its own services; or
iii. if reasonable alternate transportation on its own services is not available, the Carrier will
make reasonable efforts to arrange transportation on the services of another carrier or
combination of carriers on a confirmed basis in the same comparable, or lower booking
code; and
b. where the flight originates in the United States, the Carrier will provide denied
boarding compensation as set forth in this Rule 20 below.

Volunteers and Boarding Priorities

If a flight is oversold (more passengers hold confirmed reservations than there are seats available), no
one may be denied boarding against his/her will until the Carrier’s personnel first ask for volunteers who
will give up their reservations willingly, in exchange for such compensation as the Carrier may choose to
offer. If there are not enough volunteers, other passengers may be denied boarding involuntarily, in
accordance with the Carrier’s boarding priority.

In determining boarding priority, the Carrier will consider the following factors:

e whether a passenger is traveling due to death or iliness of a member of the passenger’s family, or,
age of a passenger, or

whether a passenger is an unaccompanied minor, or

whether a passenger is a person with a disability, or

the fare class purchased and/or fare paid by a passenger

Compensation for Involuntary Denied Boarding (Applicable only on flights originating
in the United States)
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If you are denied boarding involuntarily on a flight originating in the United States, you are entitled to 3197
payment of “denied boarding compensation” from Carrier unless:

¢ you have not fully complied with the Carrier’s ticketing, check-in and reconfirmation requirements,
or you are not acceptable for transportation under the Carrier’s usual rules and practices; or

¢ you are denied boarding because the flight is cancelled; or

¢ you are denied boarding because a smaller capacity aircraft was substituted for safety or
operational reasons; or

¢ you are offered accommodations in a section of the aircraft other than specified in your ticket, at
no extra charge, (a passenger seated in a section for which a lower fare is charged must be given
an appropriate refund); or

o Carrier is able to place you on another flight or flights that are planned to reach your final
destination within one hour of the scheduled arrival of your original flight.

Amount of Denied Boarding Compensation

Passengers traveling from the United States to Canada with a reserved seat on Porter Airlines who are
denied boarding involuntarily from an oversold flight originating at a U.S. airport are entitled to:

a. No compensation if the Carrier offers alternate transportation that is planned to arrive at the
passenger’s destination or first stopover not later than one hour after the planned arrival time of
the passenger’s original flight;

b. 200% of the fare to the passenger’s destination or first stopover, with a maximum of $650 USD, if
the Carrier offers alternate transportation that is planned to arrive at the passenger’s destination or
first stopover more than one hour but less than four hours after the planned arrival time of the
passenger’s original flight; and

c. 400% of the fare to the passenger’s destination or first stopover, with a maximum of $1,300 USD,
if the Carrier does not offer alternate transportation that is planned to arrive at the airport of the
passenger’s destination or first stopover less than four hours after the planned arrival time of the
passenger’s original flight.

0 to 1 hour arrival delay — No compensation.
1 to 4 hour arrival delay — 200% of one-way fare (but no more than $650 USD).
Over 4 hours arrival delay — 400% of one-way fare (but no more than $1,300 USD).

For the purpose of calculating compensation under this Rule 20, the “fare” is the one-way fare for the
flight including any surcharge and air transportation tax, minus any applicable discounts. All flights,
including connecting flights, to the passenger’s destination or first 4-hour stopover are used to compute
the compensation.

Method of Payment

Except as provided below, the Carrier must give each passenger who qualifies for denied boarding
compensation a payment by cheque or draft for the amount specified above, on the day and place the
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involuntary denied boarding occurs. However, if the Carrier arranges alternate transportation for the 198
passenger’s convenience that departs before the payment can be made, the payment will be sent to the
passenger within 24 hours. Carrier may offer free or discounted transportation vouchers in place of cash

or cheque payment. The passenger may, however, insist on the cash/cheque payment or refuse all
compensation and bring private legal action.

Passenger’s Option

Acceptance of the compensation relieves the Carrier from any further liability to the passenger caused
by the failure to honour the confirmed reservation. However, the passenger may decline the payment
and seek to recover damages in a court of law or in some other manner.

PROPOSED TARIFF RULES

RULE 1. DEFINITIONS AND INTERPRETATION

1.1 Definitions

Credit Shell means a record with a payment but no flight used to hold a credit or credits for future
flights, which (a) shall be valid for one year from the original ticket issuance date, towards the provision
of a fare relating to a future flight, (b) may be applied toward the base fare, airlines surcharges, change
fees, and government taxes and fees, (c) can be used one time only, whereby if the total cost of the
transaction to which the Credit Shell is applied is less than the value of the Credit Shell, the residual
value left from its use is forfeited, (d) may be used exclusively toward bookings in the name of the owner
of the Credit Shell, provided however that a Credit Shell may be transferred to another traveler one time
only, and the Credit Shell’s original expiration date shall continue to apply after any such transfer;

Event of Force Majeure: Deleted

RULE 3. RATES AND CHARGES - INTERNATIONAL SERVICE

3.4 Carrier Cancellation, Change and Refund Terms

Refer to Rule 15. Carrier Cancellation, Change and Refund Terms for applicable terms and
conditions.

RULE 15. CARRIER CANCELLATION, CHANGE, AND REFUND TERMS

a. If the passenger’s journey is interrupted due to overbooking, a flight cancellation or an
advancement of a flight's scheduled departure by more than the minimum period for the
passenger to check in pursuant to Rule 21 of this Tariff (each a “Schedule Irregularity”), the Carrier
will offer the passenger the choice of accepting one or more of the following remedial choices:

i. alternative transportation, within a reasonable time and without additional charge, to the
passenger’s intended destination;
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ii. return transportation to the passenger’s point of origin within a reasonable time and withoulgg
additional charge;

iii. a refund of the fare and charges paid by the passenger for each unused segment, and for
the segments already flown if (a) they no longer serve the purpose for which the passenger
undertook such travel, and (b) the Schedule Irregularity was within the control of the Carrier;

iv. a Credit Shell in the amount described in sub-section (iii) above; and

v. a monetary payment to the passenger for any amounts to which the passenger may be
entitled pursuant to Rule 18 of this Tariff.

b. In defining the remedy or remedies appropriate in each case arising under Rule 15(b) above, the
Carrier:

i. will consider, to the extent they are known to the Carrier, the transportation needs of the
passenger and/or other relevant circumstances of the passenger affected by the Schedule
Irregularity;

ii. will not limit itself to considering its own services or the services of carriers with which it has
interline or code-sharing agreements; and

iii. will make a good faith effort to fairly recognize, and appropriately mitigate, the impact of the
Schedule Irregularity upon the passenger.

c. The provisions of this Rule are not intended to make the Carrier responsible in all cases for acts of
nature or for the acts of third parties that are not deemed servants and/or agents of the Carrier
under applicable law or international conventions, and all the rights set forth herein are subject to
the following exception, namely, that the Carrier shall not be liable for damage occasioned by a
Schedule Irregularity if the Carrier, and its employees and agents, took all reasonable steps that
could reasonably be required to avoid the damage or if it was impossible to take such measures.

d. The rights of a passenger against the Carrier in the event of overbooking and cancellation is, in
most cases of international carriage, governed by the Montreal Convention. Article 19 of that
Convention provides that an air carrier is liable for damage caused by delay in the carriage of
passengers and goods unless it proves that it took all reasonable measures to avoid the damage
or that it was impossible for it to take such measures. There are some exceptional cases of
international carriage in which the rights of passengers are not governed by an international
convention. In such cases, only a court of competent jurisdiction can determine which system of
laws must be consulted to determine what those rights are.

RULE 18. RESPONSIBILITY FOR SCHEDULES AND OPERATIONS

a. The Carrier will endeavor to transport the passenger and baggage with reasonable dispatch, but
times shown in timetables or elsewhere are not guaranteed.

b. The agreed stopping places are those places shown in the carrier’s timetable as scheduled
stopping places on the route. The Carrier may, without notice, substitute alternative carriers or
aircraft and, if necessary, may alter or omit stopping places shown in the timetable.

c. Passengers have a right to information on flight times and schedule changes. In the event of a
delay or schedule change, the carrier will make reasonable efforts to inform the passengers of
delays and schedule changes, and, to the extent possible, the reasons for them, including that the
Carrier will make best efforts to inform passengers of advancements of scheduled flight
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departures. 200

d. If a delay occurs after passengers have boarded the aircraft, the Carrier will offer drinks and
snacks if it is safe, practical and timely to do so. If the delay exceeds 90 minutes and
circumstances permit, the Carrier will offer passengers the option of disembarking from the aircraft
until it is time to depart.

18.1 Passenger Expenses Resulting from Delays and Flight Advancements

For the purposes of this Sub-Rule 18.1, “Flight Advancement” shall mean an advancement of the
scheduled flight departure by more than the minimum period for the passenger to check in pursuant to
Rule 21 of this Tariff.

Passengers will be entitled to reimbursement from the Carrier for reasonable expenses incurred as a
result of a delay or a Flight Advancement, subject to the following conditions:

i. The Carrier shall not be liable for any damages, costs, losses or expenses occasioned by delays
or a Flight Advancements if it, and its employees and agents, took all measures that could
reasonably be required to avoid the damage or if it was impossible for the Carrier and its
employees or agents to take such measures;

ii. Any passenger seeking reimbursement for expenses resulting from delays or a Flight
Advancements must provide the Carrier with (a) written notice of his or her claim, (b) particulars of
the expenses for which reimbursement is sought and (c) receipts or other documents establishing
to the reasonable satisfaction of the Carrier that the expenses were incurred; and

iii. The Carrier may refuse or decline any claim, in whole or in part, if:

A. the passenger has failed or declined to provide proof or particulars establishing, to the
reasonable satisfaction of the Carrier, that the expenses claimed were incurred by the
passenger and resulted from a delay or Flight Advancement for which compensation is
available under this Rule 18; or

B. the expenses for which reimbursement is claimed, or any portion thereof, are not reasonable
or did not result from the delay or Flight Advancement, as determined by the Carrier, acting
reasonably.

In any case, the Carrier may, in its sole discretion, issue meal, hotel and/or ground transportation

vouchers to passengers affected by a delay or a Flight Advancement.

RULE 20. DENIED BOARDING COMPENSATION

General

If a passenger has been involuntarily denied a reserved seat in case of an oversold flight on Porter
Airlines, the Carrier will provide the passenger with:

a. a remedy or remedies in accordance with Rule 15 above; and
b. denied boarding compensation as set forth in this Rule 20 below.
Volunteers and Boarding Priorities
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If a flight is oversold (more passengers hold confirmed reservations than there are seats available), n<201
one may be denied boarding against his/her will until the Carrier’s personnel first ask for volunteers who
will give up their reservations willingly, in exchange for such compensation as the Carrier may choose to
offer. If there are not enough volunteers, other passengers may be denied boarding involuntarily, in
accordance with the Carrier’s boarding priority.

In determining boarding priority, the Carrier will consider the following factors:

whether a passenger is traveling due to death or illness of a member of the passenger’s family, or,
age of a passenger, or

whether a passenger is an unaccompanied minor, or

whether a passenger is a person with a disability, or

the fare class purchased and/or fare paid by a passenger

Compensation for Involuntary Denied Boarding

If you are denied boarding involuntarily on a flight, you are entitled to a payment of “denied boarding
compensation” from Carrier unless:

¢ you have not fully complied with the Carrier’s ticketing, check-in and reconfirmation requirements,
or you are not acceptable for transportation under the Carrier’s usual rules and practices; or

¢ you are denied boarding because the flight is cancelled; or

¢ you are denied boarding because a smaller capacity aircraft was substituted for safety or
operational reasons, and the events prompting such substitution were beyond the Carrier’s control
and the Carrier took all reasonable measures to avoid the substitution or it was impossible for the
Carrier to take such measures; or

¢ you are offered accommodations in a section of the aircraft other than specified in your ticket, at
no extra charge, (a passenger seated in a section for which a lower fare is charged must be given
an appropriate refund); or

e Carrier is able to place you on another flight or flights that are planned to reach your final
destination within one hour of the scheduled arrival of your original flight.

Amount of Denied Boarding Compensation

Passengers with a reserved seat on Porter Airlines who are denied boarding involuntarily from an
oversold flight are entitled to:

a. No compensation if the Carrier offers alternate transportation that is planned to arrive at the
passenger’s destination or first stopover not later than one hour after the planned arrival time of
the passenger’s original flight;

b. No less than 200% of the fare to the passenger’s destination or first stopover, with a maximum of
$650 USD, if the Carrier offers alternate transportation that is planned to arrive at the passenger’s
destination or first stopover more than one hour but less than four hours after the planned arrival
time of the passenger’s original flight; and

c. No less than 400% of the fare to the passenger’s destination or first stopover, with a maximum of
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$1,300 USD, if the Carrier does not offer alternate transportation that is planned to arrive at the 202
airport of the passenger’s destination or first stopover less than four hours after the planned arrival
time of the passenger’s original flight.

0 to 1 hour arrival delay — No compensation
1 to 4 hour arrival delay — At least 200% of one-way fare (but no more than $650 USD)
Over 4 hours arrival delay — At least 400% of one-way fare (but no more than $1,300 USD)

For the purpose of calculating compensation under this Rule 20, the “fare” is the one-way fare for the
flight including any surcharge and air transportation tax, minus any applicable discounts. All flights,
including connecting flights, to the passenger’s destination or first 4-hour stopover are used to compute
the compensation.

Method of Payment

Except as provided below, the Carrier must give each passenger who qualifies for denied boarding
compensation a payment by cheque or draft for the amount specified above, on the day and place the
involuntary denied boarding occurs. However, if the Carrier arranges alternate transportation for the
passenger’s convenience that departs before the payment can be made, the payment will be sent to the
passenger within 24 hours. The Carrier may offer free or discounted transportation vouchers in place of
cash or cheque payment, provided:

a. the value of such voucher(s) is no less than 300% of the value of the cash compensation to which
the passenger would otherwise have been entitled;

b. the Carrier has disclosed to the passenger all material restrictions applicable to the use of such

vouchers;

. the passenger agrees in writing to accept vouchers in lieu of cash or cheque payment; and

d. The passenger may in any event refuse to accept such vouchers and insist on the cash/cheque
payment, including that any passenger who accepts vouchers in lieu of cash or cheque payment at
the time of involuntary denied boarding may, within 30 days, elect to exchange such vouchers for
the cash or cheque payment she would have been entitled to receive had the passenger not
accepted vouchers, provided that the vouchers have not been redeemed by the passenger in
whole or in part.

o

Air Transportation Regulations, SOR/88-58, as amended

111(1) All tolls and terms and conditions of carriage, including free and reduced rate transportation, that
are established by an air carrier shall be just and reasonable and shall, under substantially similar
circumstances and conditions and with respect to all traffic of the same description, be applied equally to
all that traffic.

122. Every tariff shall contain

[.]
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(c) the terms and conditions of carriage, clearly stating the air carrier’s policy in respect of at least the 203
following matters, namely,

[.]

Convention for the Unification of Certain Rules for International Carriage by Air —
Montreal Convention

Article 19 — Delay

The carrier is liable for damage occasioned by delay in the carriage by air of passengers, baggage or
cargo. Nevertheless, the carrier shall not be liable for damage occasioned by delay if it proves that it and
its servants and agents took all measures that could reasonably be required to avoid the damage or that
it was impossible for it or them to take such measures.

Article 26 — Invalidity of contractual provisions

Any provision tending to relieve the carrier of liability or to fix a lower limit than that which is laid down in
this Convention shall be null and void, but the nullity of any such provision does not involve the nullity of
the whole contract, which shall remain subject to the provisions of this Convention.

Member(s)

Sam Barone
Geoffrey C. Hare
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Decision No. 28-A-2004

January 16, 2004

January 16, 2004

APPLICATION by Air Transat A.T. Inc. carrying on business as Air Transat for an exemption from
subsection 115(1) of the Air Transportation Regulations, SOR/88-58, as amended, to file with the
Canadian Transportation Agency a new international scheduled services tariff on less than statutory
notice; and IN THE MATTER OF a new international scheduled services tariff applicable to Air Transat
A.T. Inc. carrying on business as Air Transat.

File No. M4110/A328-1

APPLICATION

On January 15, 2002, Air Transat A.T. Inc. carrying on business as Air Transat (hereinafter Air Transat)
applied to the Canadian Transportation Agency (hereinafter the Agency) for an exemption from
subsection 115(1) of the Air Transportation Regulations (hereinafter the ATR (Air Transportation

Pursuant to subsection 29(1) of the Canada Transportation Act, S.C., 1996, c. 10 (hereinafter the CTA),
the Agency is required to make its decision no later than 120 days after the application is received
unless the parties agree to an extension. In this case, Air Transat has agreed to an indefinite extension
of the deadline.

BACKGROUND

After numerous exchanges of correspondence between staff of the Agency and Air Transat concerning
certain issues arising from the proposed international scheduled services tariff, the Agency, by Decision
No. LET-A-359-2002 dated December 10, 2002, advised Air Transat that the Agency was satisfied with
Air Transat's proposed international scheduled services tariff, in general, but that certain amendments
should be made to make the tariff fully acceptable to the Agency. These amendments concerned the
following provisions, respectively: refusal to transport, fare guarantee, schedule irregularity, refunds in
cases of schedule irregularity, advancement of flight times, and the introduction of more restrictive
conditions/increases in charges.

On February 25, 2003, Air Transat, in response to Decision No. LET-A-359-2002, filed on statutory
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notice a new international scheduled services tariff, designated CTA(A) No. 4, for effect April 24, 2003206
Air Transat advised the Agency that it had considered the amendments proposed by the Agency, an

had attempted to address these concerns through a multitude of changes to tariff provisions. Air Transat
also advised the Agency that it was unable to accept the Agency's proposal that a full refund be

provided should a passenger wish to cancel a reservation for a flight that has been delayed for more

than six hours due to a schedule irregularity. In Air Transat's view, such a provision would have a major
and perhaps crippling financial impact, given that Air Transat is a non-network, non-connecting and non-
interlining carrier that carries primarily origin/destination traffic.

Following additional exchanges of correspondence between Agency staff and Air Transat respecting
certain matters not addressed by the carrier in relation to Decision No. LET-A-359-2002, Air Transat
filed amendments to its tariff on April 22, 2003 for effect April 24, 2003.

AGENCY ANALYSIS AND FINDINGS

The Agency's jurisdiction in matters respecting international tariffs is set out, in part, in section 26 of the
CTA, and sections 111 and 113 of the ATR (Air Transportation Regulations).

Pursuant to section 26 of the CTA, the Agency may require a person to do or refrain from doing any
thing that the person is or may be required to do or is prohibited from doing under any Act of Parliament
that is administered in whole or in part by the Agency.

Subsection 111(1) of the ATR (Air Transportation Regulations) provides that:

All tolls and terms and conditions of carriage, including free and reduced rate transportation, that
are established by an air carrier shall be just and reasonable and shall, under substantially
similar circumstances and conditions and with respect to all traffic of the same description, be
applied equally to all that traffic.

Further, section 113 of the ATR (Air Transportation Regulations) provides that the Agency may:

(a) suspend any tariff or portion of a tariff that appears not to conform with subsections 110(3) to
(5) or section 111 or 112, or disallow any tariff or portion of a tariff that does not conform with any
of those provisions; and(b) establish and substitute another tariff or portion thereof for any tariff
or portion thereof disallowed under paragraph (a).

By Decision No. LET-A-112-2003 dated May 12, 2003, the Agency advised Air Transat that in order to
make the tariff provisions filed by the carrier fully acceptable, further amendments would be required to
Rule 5.2 (Responsibility for schedules and operations) and Rule 6.3 (Liability for refusal to transport and
for failure to operate on schedule). These tariff provisions provide that:
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5.2 Responsibility for schedules and operations:(a) The Carrier will endeavor to transport 207
passengers and baggage with reasonable dispatch. Times shown in schedules, scheduled
contracts, tickets, air waybills or elsewhere are not guaranteed. Flight times are subject to
change without notice. The Carrier assumes no responsibility for making connections.(b)
Schedules are subject to change without notice. The Carrier is not responsible or liable for failure
to make connections, or for failure to operate any flight according to schedule, or for a change to
the schedule of any flight. Under no circumstances shall the Carrier be liable for any special,
incidental or consequential damages arising directly or indirectly from the foregoing (including the
carriage of baggage) whether or not the Carrier had knowledge that such damages might be
incurred. Notwithstanding, the Carrier will undertake to notify passengers reasonably in advance
through means it deems appropriate of any schedule changes resulting in the advancement of
flight departure times.(c) Without limiting the generality of the foregoing, the Carrier cannot
guarantee that a passenger's baggage will be carried on the flight if sufficient space is not
available as determined by the Carrier.(d) Subject to the Convention, the Carrier will not provide
or reimburse passengers for expenses incurred due to delays or cancellations of flights.(e) In the
event of an involuntary re-routing of a flight, the Carrier will undertake to ensure that the
passenger is routed or transported to his/her ultimate destination, as per the contract of carriage,
within a reasonable period of time and at no extra cost.6.3 Liability for refusal to transport and for
failure to operate on scheduleThe Carrier is not liable for its refusal to transport any passenger in
accordance with Rule 6. Subject to Rule 5.3.1, where a passenger incurs a schedule irregularity
of not less than six (6) hours involving a flight operated by the Carrier:(a) The Carrier will
transport the passenger without stopover on its next flight on which space is available and in the
same class of service as his original flight.(b) If the Carrier is unable to provide reasonable
alternative transportation on its services, the Carrier will arrange transportation on the services of
other carriers or combination of carriers with whom the Carrier has interline traffic agreements for
such transportation. In such cases, the passenger will be transported without stopover and at no
additional costs to himself, in the same class of service as applied to his original outbound flight
on the Carrier.(c) In the event that space on the Carrier is only available and used in a lower
class of service than applied to the passenger's original flight(s), the difference in fares will be
refunded.(d) Where the flight is cancelled after the initial delay, the Carrier will provide a full
refund of the fare paid.

In Decision No. LET-A-112-2003, the Agency noted that Rule 5.2 includes a provision that states that Air
Transat will undertake to ensure that the passenger is routed or transported to his/her destination, as
per the contract of carriage, within a reasonable period of time and at no extra cost. The Agency stated
that this provision may not be just and reasonable as it does not provide the passenger with any
recourse should such passenger find the anticipated time or the alternate travel arrangements provided
by the carrier to reach the passenger's ticketed destination unacceptable. The Agency expressed the
view that, in such circumstances, Air Transat should, at the request of the passenger, provide a refund.

The Agency also noted that Rule 5.2(b) is devoid of any provision relating to the notification of
passengers in the event of a flight delay. As such, the Agency stated that this provision may not be just
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and reasonable. The Agency advised Air Transat that it should undertake to notify passengers of all 208

schedule irregularities, not just flight advancements.

With respect to Rule 6.3, the Agency noted that this rule includes a provision which states that where
passengers incur a schedule irregularity of not less than six hours involving a flight operated by Air
Transat, and the flight is cancelled after the initial delay, Air Transat will provide a full refund. The
Agency stated that this provision may not be just and reasonable in that it does not provide adequate
options to passengers affected by a schedule irregularity, and does not protect passengers from events
that are beyond the passengers' control. The Agency therefore advised Air Transat that it should include
a provision that provides a refund, at the request of the passenger, should a flight be delayed for more
than a certain period of time, e.g., 12 hours, whether or not a flight is cancelled.

The Agency further noted that Air Transat has removed its liability to passengers who do not concur with
the alternate travel arrangements in Rule 6.3 of the tariff. Such liability appeared in Air Transat's tariff
previously on file with the Agency. The Agency stated that the current provision may not be just and
reasonable, as it does not include a requirement that the passenger agree to the alternate travel
arrangements. The Agency also advised Air Transat that it should include a provision that provides for a
refund in the event a passenger finds the alternate travel arrangements unsatisfactory.

With respect to flight advancement, the Agency stated that the six hour criterion to qualify as a schedule
irregularity, set out in Rule 6.3, may not be just and reasonable. The Agency expressed the opinion that,
in the event of a flight advancement, the consumer should be offered alternate travel options
immediately. In addition, the Agency stated that it would be beneficial if Air Transat included a provision
that provides for a refund, at the request of the passenger, if such passenger should wish to cancel a
reservation for a flight that has been advanced.

The Agency therefore provided Air Transat with the opportunity to show cause why the Agency should
not (i) pursuant to paragraph 113(a) of the ATR (Air Transportation Regulations), disallow the
aforementioned tariff provisions as being unjust and unreasonable, thereby contravening subsection

(Air Transportation Regulations), substitute another tariff or portion thereof to make the tariff acceptable
to the Agency.

On May 20, 2003, Air Transat requested an extension until June 19, 2003 to respond to the Agency's
letter. By Decision No. LET-A-122-2003 dated May 26, 2003, the Agency granted this extension. On
May 29, 2003, Air Transat filed its response, in which it advised that the Agency's proposal respecting
refund provisions in cases of flight delays of more than a certain period of time, or if the passenger finds
alternative travel arrangements to be unsatisfactory, may constitute an undue financial burden. Air
Transat asked the Agency to reconsider its proposal for amendments to the aforementioned tariff
provisions.

Concerning the Agency's proposal that the consumer be offered alternative travel options and refunds in
the event of any scheduled flight time advancement, Air Transat advised that this is unreasonable, as
the advancement may be the result of circumstances beyond the carrier's control, such as the airport
authority altering pre-authorized slot times as a result of congestion. Air Transat also advised that by
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eliminating any minimum threshold for a flight time advancement, it would have to offer alternative tra\g[)g
arrangements or refunds for a 15 minute change. The carrier further stated that by undertaking to notify

all passengers in the event of a flight advancement of six hours or less and generally treating all other

such schedule changes as irregularities, Air Transat has struck a reasonable and fair balance.

With respect to a provision allowing for refunds where an involuntary routing is invoked and the
anticipated time or the alternate travel arrangements are deemed unacceptable to the passenger, Air
Transat stated that this is unfair and imbalanced, given that a rerouting can often be caused by reasons
beyond Air Transat's control.

Concerning passenger notification for all schedule irregularities, the carrier suggested that airport
notification is sufficient, except where a delay of at least three hours becomes known a minimum of six
hours in advance of the scheduled departure time, in which case Air Transat would undertake to advise
affected passengers, normally by telephone.

By Decision No. LET-A-166-2003 dated August 7, 2003, the Agency advised Air Transat that it was not
satisfied that Air Transat had shown cause as to why the Agency should not, pursuant to paragraph
113(b) of the ATR (Air Transportation Regulations), substitute another tariff or portion thereof to make
the tariff acceptable to the Agency. The Agency advised Air Transat that Rule 6.3 of Air Transat's tariff
was not just and reasonable within the meaning of subsection 111(1) of the ATR (Air Transportation

irregularity, and does not protect passengers from events that are beyond the passengers' control, and,
therefore, does not allow passengers any recourse if they are unable to connect to other air carriers or
alternate modes of transportation such as cruise ships or trains. The Agency also advised Air Transat
that the Agency found that the six hour criterion to qualify as a schedule irregularity set out in the rule
was not reasonable in the event of a flight advancement. The Agency further advised Air Transat that
the passengers should have some recourse if a flight is advanced beyond the check-in requirement.

With respect to involuntary rerouting and passenger notification, the Agency advised Air Transat that the
Agency found paragraphs (b) and (e) of Rule 5.2 to be not just and reasonable, as they do not provide
the passenger with any recourse if the carrier can not arrange any reasonable transportation in the
event of an involuntary rerouting. The Agency also noted that Rule 5.2(b) was devoid of any provision
relating to the notification of passengers if a flight is delayed or cancelled.

In view of the foregoing, the Agency provided Air Transat with the opportunity to show cause as to why
the Agency should not:

1. pursuant to paragraph 113(a) of the ATR (Air Transportation Regulations), disallow Rule 6.3
(Liability for refusal to transport and for failure to operate on schedule), appearing on First Revised
Page 16; Rule 1 (Definitions) as it pertains to the definition of "Schedule Irregularity”, appearing on
First Revised Page 7; and paragraphs (b) and (e) of Rule 5.2 (Responsibility for schedules and
operations), appearing on First Revised Page 10 of Air Transat's International Scheduled Services
Tariff, CTA(A) No. 4, for being unjust and unreasonable, thereby contravening subsection 111(1)
of the ATR (Air Transportation Regulations), and

2. pursuant to paragraph 113(b) of the ATR (Air Transportation Regulations), substitute the wording
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of these provisions with certain prescribed wording. 210

Regarding passenger notification in the event of a flight delay, the Agency advised Air Transat that the
carrier's position, as described in its May 29, 2003 letter, was acceptable, and requested Air Transat to
provide the Agency with proposed wording, for consideration.

On September 3, 2003, Air Transat filed its response, indicating that it was prepared to accept the
Agency's proposed changes to Rule 5.2(b) and to the definition of "Schedule Irregularity" contained in
Rule 1. With respect to Rule 6.3, Air Transat advised the Agency that it was not prepared to accept the
proposed amendment to paragraph (d) because, as previously stated, the carrier believes that this could
have a major financial impact on its operation.

On September 30, 2003, Air Transat further advised the Agency that it was prepared to accept the
principle of refunding the unused portion of a ticket in the event of a delay exceeding a certain amount of
time, i.e., 36 hours.

The Agency has carefully considered the submissions filed by Air Transat with respect to this matter,
and is satisfied, in general, with the tariff provisions filed by Air Transat. However, the Agency is of the
opinion that Air Transat has not proven to the Agency's satisfaction, that it is reasonable to have a time
limit in the event of a delay of 36 hours or more, after which Air Transat would refund the unused ticket
or portion thereof.

CONCLUSION

Based on the above findings, the Agency has determined that the terms and conditions relating to
liability for refusal to transport and failure to operate on schedule, as set out in Rule 6.3(d) of Air
Transat's International Scheduled Services Tariff, CTA (A) No. 4, are not just and reasonable, and are
therefore contrary to subsection 111(1) of the ATR (Air Transportation Regulations).

Accordingly, the Agency, pursuant to paragraph 113(a) of the ATR (Air Transportation Regulations),
hereby disallows Rule 6.3(d) of Air Transat's International Scheduled Services Tariff, CTA (A) No. 4,
and, pursuant to paragraph 113(b) of the ATR (Air Transportation Regulations), hereby substitutes the
following provision:

6.3(d) If the Carrier is unable to provide reasonable alternative transportation on its services or
on the services of other carrier(s) within a reasonable period of time, then it will refund the
unused ticket or portions thereof.

Pursuant to section 28 of the CTA, this disallowance and substitution are effective 10 (ten) days from
the date of this Decision.

Back to rulings
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AVIATION PRACTICE AREA REVIEW

SEPTEMBER 2013

Carlos Martins of Bersenas Jacobsen Chouest Thomson Blackburn outlines recent developments in aviation law in

Canada.

There have been a number of developments in Canada in the realm of aviation law that promise to make
for interesting times in the months ahead. In this review, we will consider some of these decisions, their
implications and how they may play out in the coming year.

Warsaw/Montreal Liability

On the airline liability front, the Supreme Court of Canada will hear the appeal of the Federal Court of
Appeal’s decision in Thibodeau v Air Canada, 2012 FCA 246. This case involves a complaint by Michel
and Lynda Thibodeau, passengers on a series of Air Canada flights between Canada and the United States in 2009. On
some of the transborder legs of those journeys, Air Canada was not able to provide the Thibodeaus with French-language
services at check-in, on board the aircraft or at airport baggage carousels. The substantive aspect of the case is of limited
interest to air carriers because the requirement that air passengers be served in both official languages applies only to Air
Canada as a result of the Official Languages Act (Canada), an idiosyncratic piece of legislation that continues to apply to Air
Canada even though it was privatised in 1988.

However, from the perspective of other air carriers, the most notable facet of the Supreme Court’s decision will be whether
that Court will uphold the Federal Court of Appeal’s “strong exclusivity” interpretation of the Warsaw/Montreal Conventions.
If it does, it will incontrovertibly bring the Canadian law in line with that of the United States and the United Kingdom —
meaning that passengers involved in international air travel to which either of the Conventions apply are restricted to only
those remedies explicitly provided for in the Conventions. At present, the Federal Court of Appeal’s decision in Thibodeau
provides the most definitive statement to date that “strong exclusivity” is the rule in Canada.

YQ Fares Class Action

The battle over “YQ Fares” is expected to continue in a British Columbia class action. The case relates to the practice of
several air carriers identifying the fuel surcharge levied on their tickets in a manner that may cause their passengers to
believe that these charges are taxes collected on behalf of a third party when, in fact, fuel surcharges are collected by the
air carrier for its own benefit. In the British Columbia action, the plaintiffs complain that this practice contravenes the
provincial consumer protection legislation which provides that service providers shall not engage in a “deceptive act or
practice”.

Last year, an issue arose as to whether air carriers can be subject to the provincial legislation given that, in Canada, matters
relating to aeronautics are in the domain of the federal government. Most recently, in Unlu v Air Canada, 2013 BCCA 112,
the British Columbia Court of Appeal held that the complaint should be allowed to proceed on the basis that, among other
things, there was no operational conflict between the workings of the provincial legislation and the regime imposed under
the federal Air Transportation Regulations, SOR/88-58, that deal with airfare advertising. Leave to appeal the Court of
Appeal’s decision to the Supreme Court of Canada was denied in August 2013.

Regulatory/Passenger Complaints

In the consumer protection landscape, for the last several years, the field has largely been occupied by Gabor Lukacs, a
Canadian mathematician who has taken an interest in challenging various aspects of the tariffs filed by air carriers with the
regulator, the Canadian Transportation Agency (the Agency). The majority of Mr Luk&cs’ complaints centre on the clarity
and reasonableness of the content of the filed tariffs, as well as the extent to which air carriers are applying their tariffs, as
filed, in the ordinary course of business.

Mr Lukacs’ efforts have created a significant body of jurisprudence from the Agency — to the extent that his more recent
decisions often rely heavily upon principles enunciated in previous complaints launched by him.

Since 2012, Mr Lukéacs has been involved in complaints arising from, among other things:

« air carriers’ online and airport communications to the public as to the extent to which baggage claims involving “wear and
tear” must be paid (Lukdcs v United Airlines, CTA Decision Nos. 182/200-C-A-2012);

« lack of compliance of tariff liability provisions with the Montreal liability regime (Lukacs v Porter Airlines, CTA Decision No.
16-C-A-2013);
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« the reasonableness of imposing releases of liability as a precondition for the payment of compensation provided for in a
tariff (Lukacs v WestJet, CTA Decision No. 227-C-A-2013);

« the reasonableness of air carriers engaging in overselling flights for commercial reasons (Lukacs v Air Canada, CTA
Decision No. 204-C-A-2013);

« the amount of denied boarding compensation to be paid to involuntarily bumped passengers in the event of a commercial
overbooking (Lukdcs v Air Canada, CTA Decision No. 342-C-A-2013);

« the amount of compensation to be paid to passengers who miss their flight as a result of an early departure (Lukacs v Air
Transat, CTA Decision No. 327-C-A-2013); and

« the use of cameras by passengers onboard aircraft (Lukacs v United Airlines, CTA Decision No. 311-C-A-2013)

It is expected that, in 2014, Mr Lukacs will continue in his quest to ensure that air carrier tariffs are reasonable, clear and
faithfully applied.

Although it may not be initiated by Mr Lukacs, we expect that, in 2014, the Agency will consider the issue of whether air
carriers should be able to charge a fee for booking a specific seat for a child travelling with a parent or guardian.

Regulatory/ Notices to Industry
Wet Leasing

On 30 August 2013, the Agency released its new policy on wet leasing of foreign aircraft. It applies to operators who wet
lease foreign aircraft for use on international passenger services for arrangements of more than 30 days. The key changes
are that, in order for the Agency to approve such an arrangement:

« the number of aircraft leased by an operator is capped at 20 per cent of the number of Canadian-registered aircraft on the
lessees’ Air Operator Certificate at the time the application was made;

« small aircraft are excluded from the number of Canadian-registered aircraft described above; and

« small aircraft is defined as an aircraft equipped for the carriage of passengers and having a certificated maximum carrying
capacity of not more than 39 passengers.

In addition to the above, the lessee is required to provide a rationale as to why the wetlease arrangement (or its renewal) is
necessary. The Agency has stated that it:

« will not deny an application solely on the basis of the rationale for the use of foreign aircraft with flight crew, as long as the
cap is not exceeded; and

* may renew approvals of wet-lease applications of more than 30 days as long as the cap is not exceeded.

There is some flexibility for short-term arrangements and where unexpected events require an exception.

All-Inclusive Fare Advertising

In December 2012, the Agency approved new regulations with respect to all-inclusive fare advertising. Initially, the
regulations were enforced through a “proactive and collaborative educational approach”. The Agency has recently released
a notice to the industry advising that it will now take a firmer stance in ensuring compliance. It has recently issued
administrative monetary penalties (AMPs) against two online travel retailers for not advertising the total all-inclusive price on
their online booking systems. In one case, the AMP amounted to $40,000 due to the lack of initial response from the retailer.
In another, the AMP was $8,000 in a situation where that retailer complied in the case of booking through its main website,
but not with respect to booking on its mobile website.

Baggage Rules

The Agency has recently completed a consultation process with the industry and with the public with respect to the issue of
baggage rules. The issues under contemplation include a la carte pricing, regulatory change and carriers’ attempts to
further monetize the transportation of baggage. At present, there are two regimes being used in Canada: one of which was
adopted by the International Air Transport Association (Resolution 302) and the other by way of recently promulgated

http://whoswholegal.com/news/analysis/article/30800/avi...
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regulations to be enforced by the United States Department of Transportation (14 CFR part 399.87). The Agency has gone
on the record to state that it expects to make a decision on the appropriate approach to apply for baggage being transported
to/from Canada in the fall of 2013.

Defining the Boundaries of Regulation

In the arena of business aviation, the Appeal Panel of the Transportation Appeal Tribunal of Canada is expected to revisit
the extent to which the Canadian Transportation Agency should regulate business-related aviation in Canada. The facts
arise from the practice of a casino based in Atlantic City, New Jersey, offering voluntary air transfers to the casino to some
of its most valued clients. In evidence that has already been led in these proceedings, the casino has asserted that the
complimentary flights are at the sole discretion of the casino; no customer was entitled to such a service; and the provision
of the flights is not based on the amount spent by the customers at the casino.

The core of the issue is whether the casino requires a licence from the Agency in order to offer this benefit to its customers.
Under the applicable legislation, those who offer a “publicly available air service” in Canada require such a licence and are
subject to all of the requirements imposed on licensees. In Marina District Development Company v Attorney General of
Canada, 2013 FC 800, the Federal Court was asked by the casino, on a judicial review, to overturn the Appeal’s panel’s
previous finding that the casino’s air service did, in fact, trigger the Agency’s oversight. The Federal Court found that the
legal test imposed by the Appeal Panel for determining whether an air service was publicly available bordered on
tautological but declined to answer the question itself. The matter was sent back to the Appeal Panel for reconsideration. A
new decision is expected in 2014. In our view, it is likely that the matter will be sent back to the Federal Court, possibly
before the end of 2014 as well, regardless of which party prevails.

Copyright © 2013 Law Business Research Ltd. All rights reserved. | http://www.lbresearch.com
87 Lancaster Road, London, W11 1QQ, UK | Tel: +44 20 7908 1180 / Fax: +44 207 229 6910
http://www.whoswholegal.com | editorial@whoswholegal.com
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This is Exhibit “8”’ to the Affidavit of Dr. Gabor Lukacs

affirmed before me on September 7, 2023

Signature
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WHEREAS Dr. Gabor Lukacs moves for an order permitting him to intervene in this

appeal;

AND WHEREAS the Court has read the proposed intervener’s motion record, the
appellants’ responding motion record in response to the motion to intervene, correspondence

from the respondent Canadian Transportation Agency, and the proposed intervener’s reply;

AND WHEREAS the appellants oppose the proposed intervener’s motion, and the

respondents take no position;

AND WHEREAS the Court has considered the factors relevant to granting leave to

intervene under rule 109 of the Federal Courts Rules, SOR/98-106;

AND WHEREAS the Court is of the view that the case engages the public interest, that
the proposed intervener would defend the interests of airline passengers in a way that the parties
cannot, that the interests of justice favour allowing the proposed intervention in the appeal, and

that the proposed intervention would be of assistance to the Court in deciding the appeal;

AND WHEREAS the Court is nevertheless of the view that the proposed intervention in

the motion for a stay is not in the interests of justice, and would not be of assistance to the Court;

THIS COURT ORDERS that:

1. Dr. Lukécs’s motion to intervene in this appeal is granted in part. Dr. Lukacs may
intervene in the appeal subject to the terms described below. Dr. Lukéacs may not

intervene in the motion for a stay.
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2. The style of cause shall be amended by including Dr. Lukacs as an intervener as

appears in this Order, and shall be used on all further documents in this appeal.

3. Dr. Lukacs’s intervention in the appeal shall be subject to the following terms:

i. Dr. Lukacs may serve and file a memorandum of fact and law of no more than
twenty (20) pages with respect to the appeal within twenty (20) days of the

service of the Respondents’ memoranda;

ii. Dr. Lukéacs shall have the right to make oral submissions at the hearing of the

appeal for no more than twenty (20) minutes; and

iii. Dr. Luké&cs may not seek costs, nor shall costs be awarded against him.

"D. G. Near"
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This is Exhibit “9”’ to the Affidavit of Dr. Gabor Lukacs

affirmed before me on September 7, 2023

Signature
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About Air Passenger Rights

Air Passenger Rights (APR) is an independent nonprofit network of volunteers, devoted to empowering
travellers through education, advocacy, investigation, and litigation.

APR is in a unique position to comment on the regulations to be made under s. 86.11 of the Canada
Transportation Act on behalf of the public interest:

e Experience based. APR’s submissions are based on the expertise and experience accumulated
through assisting passengers daily in enforcing their rights.

e Independence. APR accepts no government or business funding.

e No business interest. APR has no business interest in the regulations to be made.

APR’s presence on the social media includes the Air Passenger Rights (Canada) Facebook group, with
over 9,900 members, the Air Passenger Rights Facebook page, and the @ AirPassRightsCA Twitter feed.

APR was founded and is coordinated by Dr. Gabor Lukdcs, a Canadian air passenger rights advocate, who
volunteers his time and expertise for the benefit of the travelling public.

Gabor Lukacs, PhD (Founder and Coordinator)

Since 2008, Dr. Lukdcs has filed more than two dozen successful complaints' with the Canadian Trans-
portation Agency (the Agency), challenging the terms, conditions, and practices of air carriers, resulting
in orders directing them to amend their conditions of carriage and offer better protection to passengers.

Dr. Lukécs has appeared before courts across Canada, including the Federal Court of Appeal and the
Supreme Court of Canada,? in respect of air passenger rights. He successfully challenged the Agency’s
lack of transparency and the reasonableness of the Agency’s decisions.

In 2013, the Consumers’ Association of Canada awarded Dr. Lukdcs its Order of Merit for singlehandedly
initiating legal action resulting in the revision of Air Canada’s unfair practices regarding overbooking.
Dr. Lukdcs’s advocacy in the public interest and his expertise and experience in the area of passenger
rights have been recognized by the transportation bar,* the academic community,* the judiciary,’ and the
legislature.

See Appendix A.

Delta Air Lines Inc. v. Lukdcs, 2018 SCC 2.

Carlos Martins: Aviation Practice Area Review (September 2013), WHO’SWHOLEGAL.

Air Passenger Rights Advocate Dr. Gabor Lukacs lectures at the IASL, Institute for Air and Space Law, October 2018.
Lukdcs v. Canada, 2015 FCA 140 at para. 1; Lukdcs v. Canada, 2015 FCA 269 at para. 43; and Lukdcs v. Canada, 2016
FCA 174 at para. 6.
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Executive Summary

Canada has fallen behind the rest of the Western world in terms of consumer protection for air passengers.
In 2006, the European Union’s Regulation (EC) 261/2004 came into force. It has since become known as
the gold standard of air passenger rights. No similar laws have been passed in Canada. Regrettably, this is
not going to change any time soon. Canada will continue to lag behind.

The proposed Air Passenger Rights Regulations [Proposed Regulations] undermine the rights of air pas-
sengers travelling within, to, and from Canada in some key areas (Figure 1), while largely regifting existing
rights in other areas. It is for this reason that more than 8,000 emails protesting against the shortcom-
ings of the Proposed Regulations have been sent to the Canadian Transportation Agency.

Existing vs Proposed *

until July 1, 2019 after July 1, 2019

Longest time an airline can keep you confined in an aircraft on the tarmac &

Denied boarding compensation when the airline does not admit responsibility

Flight delay and cancellation due to maintenance issues @

Figure 1. Existing (until July 1, 2019) vs. Proposed (after July 1, 2019)

The Proposed Regulations leave the impression of an instrument written by the airlines to ensure that in
most cases, airlines will have to pay no compensation to passengers, while creating the facade of a con-
sumer protection legislation.

APR has identified the following key areas where the Proposed Regulations are fundamentally flawed:

1. Tarmac Delay. The Proposed Regulations purport to permit airlines to keep passengers confined
in an idling aircraft on the tarmac for up to 3 hours and 45 minutes. APR is of the view that
these provisions are: (1) inhumane, causing significant suffering and hardship to passengers with
disabilities and to families travelling with young children; (2) unlawful, conflicting with the Cana-
dian Charter of Rights and Freedoms, and (3) unacceptable.

APR believes that no passenger should be kept on the tarmac for more than 90 minutes, as the
Senate recommended in March 2018.
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No Entitlement to Denied Boarding Compensation in Most Cases. The Proposed Regulations
define “denied boarding” much more narrowly than the commonly used definition, established in
Regulation (EC) 261/2004 (Figure 2). The proposed definition is so narrow that it deprives passen-
gers from being entitled to compensation in many if not most cases. This challenge is compounded
by the requirement that passengers seeking denied boarding compensation establish facts that are
within the airlines’ exclusive knowledge, such as the number of passengers who checked in.

APR believes that Canada should adopt the commonly used definition of denied boarding estab-
lished in Regulation (EC) 261/2004.

Entitlement to Denied Boarding Compensation

Airline closes check-in counter before the published cut-off time

Insufficient staffing at check-in counter causing passenger to miss their flight

Airline moves passenger to a different flight without their consent

Airline claims "outside our control" or due to "urgent maintenance"

Aircraft departs full and airline admits responsibility

"
v X
v X
v X
v X
v

Figure 2. Denied Boarding Compensation: EU vs. Proposed Regulations

No Entitlement to Monetary Compensation in Most Cases. The Proposed Regulations establish
lack of compensation as the norm in the case of flight delay, cancellation, and denial of boarding,
and payment of compensation as the exception. Passengers who seek monetary compensation will
have to establish that the event was “within the carrier’s control” and was not required for safety
purposes. In practice, passengers can neither verify nor prove these, because they have no access to
the airlines’ crew assignment databases, operation centre databases, and aircraft maintenance log
books; therefore, unlike in the European Union, where the burden of proof is on the airlines and
not the passengers, in Canada, passengers will receive no monetary compensation in most cases.

APR believes that Canada should adopt the principle established in Regulation (EC) 261/2004 that
payment of compensation is the norm, and the airlines must prove any extenuating circumstance.

No Compensation for Passengers Who Do Not Complain within 120 Days. The Proposed Regu-
lations do not require airlines to proactively compensate passengers for flight delay or cancellation.
Instead, passengers are required to complain to the airline and ask for compensation. If they fail to
do so within 120 days, they lose their right to compensation.

APR is of the view that imposing a 120-day deadline on passengers is unreasonable and serves
only the airlines’ private interests.
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No Meals or Hotel in Most Cases. Under the Proposed Regulations, if the airline notifies passen-
gers about a delay or cancellation at least 12 hours in advance, then the airline is not required to
provide meals or accommodation, even if the delay or cancellation is “within the carrier’s control.”
This means that passengers may be left fending for themselves away from their homes, possibly in
a foreign country, without any right to assistance from the airline—as long as the airline provided
a 12-hour notice.

APR is of the view that passengers affected by a flight delay or cancellation within the carrier’s
control must always be provided with meals and overnight accommodation, regardless of how
much advance notice the airline provided.

Flight Delay and Cancellation

B8 == = ==
= = =~ =
Airline proves "extraordinary circumstances" v X X X
Airline claims "outside our control" v ¢ X X
Airline claims "urgent maintenance" v v X
v v

Meals&hotel provided @ Cash compensation

Figure 3. Flight Delay and Cancellation: EU vs. Proposed Regulations

Shortchanging Passengers Booked on “Small” Carriers. The Proposed Regulations provide
substantially fewer rights and a fraction of the compensation amounts to passengers travelling
on “small” carriers, including on airlines operating large aircraft such as Flair or Swoop (wholly
owned by WestJet).

APR is of the view that this distinction is unlawful, unfair to passengers, and inconsistent with the
objective of uniformity stated in Parliament by Transport Minister Marc Garneau.

Important Issues Not Addressed. The Proposed Regulations fail to address the following issues:
(1) right to a refund of the unused portion of a ticket in the case of delay, cancellation, and de-
nial of boarding “outside the carrier’s control;” (2) boarding priorities and the obligation to seek
volunteers in the case of denial of boarding “outside the carrier’s control;” and (3) “flight advance-
ment,” that is, when the carrier changes the departure time to a time earlier than it appears on the
passenger’s original ticket with the consequence that the passenger misses their flight.

APR is of the view that the regulations must address these issues.




Summary of Recommended Amendments

Tarmac delay
1. Delete the words “at an airport in Canada” from subsection 9(1) of the Proposed Regulations.
2. Delete subsection 9(2) of the Proposed Regulations.
3. Replace section 9 of the Proposed Regulations with:
(1) No person directly or indirectly in control of an aircraft with passengers on

)

3)

“4)

(&)

board, including but not limited to a carrier or a licensee, shall permit the
aircraft to remain on the tarmac for more than 90 minutes.

Within 90 minutes of its door being closed, an aircraft with passengers on
board must either take off or return to a position that permits passengers to
disembark.

Within 90 minutes of landing at an airport, an aircraft with passengers on
board must either take off or taxi to a position that permits passengers to
disembark.

A carrier that allows passengers to disembark must, if feasible, give passen-
gers with disabilities and their support person, service animal or emotional
support animal, if any, the opportunity to disembark first.

This section does not apply if the person invoking this subsection proves
that providing an opportunity for passengers to disembark is not possible
for reasons that are beyond the carrier’s control, including reasons related to
safety and security or to air traffic or customs control.

Definition of ‘‘denied boarding”

4. Replace subsection 1(3) of the Proposed Regulations with:

1(3)

For the purpose of these Regulations, “denied boarding” means a refusal to

carry passengers on a flight, if

ey
2)

the passenger held a confirmed reservation on the flight concerned, and

the passenger presented themselves for check-in as stipulated and at the
time indicated in advance in writing (including by electronic means) by the
carrier, or if no time indicated, no later than 45 minutes before the published
departure time,

except if the carrier proves that there were reasonable grounds to refuse to carry
the passenger, such as reasons of health, safety or security, or inadequate travel
documentation.
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Burden of proof

Replace subsection 1(1) with:

1 (1) The following definitions apply in Part II of the Act.

mechanical malfunction means a mechanical problem that reduces the safety of
passengers but does not include:

(1) a problem that is identified further to scheduled maintenance undertaken in
compliance with legal requirements; or

(i1) a problem that has previously been identified and whose repair has been
deferred pursuant to sections 605.07-605.10 of the Canadian Aviation

Regulations.

(défaillance mécanique)

required for safety purposes means legally required in order to reduce risk to
passengers but does not include:

(1) scheduled maintenance in compliance with legal requirements; or

(i1) repair of a problem that has previously been identified and whose repair has
been deferred in accordance with sections 605.07-605.10 of the Canadian
Aviation Regulations.

(nécessaire par souci de sécurité)

Replace subsection 10(1) with:

10 (1) This section applies in respect of a carrier when there is delay, cancellation or
denial of boarding that the carrier proves to be exclusively due to situations outside
the carrier’s control, including

Replace subsection 11(1) with:

11 (1) This section applies in respect of a carrier when there is delay, cancellation
or denial of boarding that the carrier fails to prove to be outside the carrier’s control,
but proves that it is required solely for safety purposes.

Replace subsection 12(1) with:

12 (1) This section applies in respect of a carrier when there is delay, cancel-
lation or denial of boarding unless the carrier proves circumstances referred to in
subsection 10(1) or 11(1).
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14.

15.

16.
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Limitation and prescription periods

Replace subsection 19(3) of the Proposed Regulations with a provision mirroring s. 39 of the
Federal Courts Act: (1) provincial limitation statutes apply to claims arising in a province; and
(2) a six-year period applies to claims arising otherwise than in a province.

“Large” vs. “small” carriers

Delete subsections 1(2), 17(1)(b), 18(b), 19(1)(b), and 19(5) and delete the words “in the case of a
large carrier” in subsections 17(1)(a), 18(a), and 19(1)(a) of the Proposed Regulations.

Alternatively, replace “one million” with “one hundred thousand” in subsection 1(2)(a) of the
Proposed Regulations, and append immediately after subsection 1(2)(b):

(©) operates at least one aircraft having a certificated maximum carrying capac-
ity of more than 39 passengers.

Right to rebooking on another carrier

Replace the phrase “departs within nine hours” with “scheduled to arrive at the passenger’s desti-
nation within four hours” in subparagraph 17(1)(a)(1) of the Proposed Regulations.

Replace “paragraph (a)” with “subparagraph (i)” in subparagraph 17(1)(a)(ii) of the Proposed Reg-
ulations.

Right to meals and hotel

Correct paragraphs 12(2)(b) and 12(3)(b) of the Proposed Regulations to match the intent stated in
the Regulatory Impact Analysis Statement, to read:

on-their-original-ticket; provide the treatment set out in section 14.

Replace paragraphs 11(2)(b) and 11(3)(b) of the Proposed Regulations with:

provide the treatment set out in section 14.

Form of payment

Replace paragraph 21(1)(a) of the Proposed Regulations with:

compensation in the other form has a monetary value of at least 300% of the mini-
mum monetary value of the compensation that is required under these Regulations;




17.

18.

19.

20.

21.

Seating of children

Replace the first sentence of section 22(1) of the Proposed Regulations with:

In order to seat children who are under 14 years of age in close proximity to a
parent, guardian or tutor in accordance with subsection (2), a carrier shall

Append the following subparagraph immediately after subparagraph 22(1)(b)(iv):

(v) if no passenger volunteers to change seats before take-off, involuntarily
change the seats of passengers on board before take-off.

Replace subsection 22(2) of the Proposed Regulations with:

22(2) The carrier shall assign to a child who is under 14 years of age by offering,
at no additional charge,

(a) in the case of a child who is under 12 years of age, a seat that is adjacent to
their parent, guardian or tutor’s seat;

(b) in the case of a child who is 12 or 13 years of age, a seat that is in a row
that is separated from the row of their parent, guardian or tutor’s seat by no
more than one row.

Clarification of the scope

Replace subsection 2(1) of the Proposed Regulations with:

All carriers carrying a passenger, including but not limited to the marketing carrier,
operating carrier, contracting carrier, and actual carrier, are jointly and severally,
or solidarily, liable to the passenger with respect to the obligations set out in these
Regulations or, if they are more favourable, the obligations set out in the applicable
tariff.

Right to a refund of unused portion of ticket

Renumber section 18 as 18(1) of the Proposed Regulations, and append the following provision

immediately after it:

(2) If the alternate travel arrangements offered in accordance with subsection (1)
do not accommodate the passenger’s travel needs, the carrier must instead refund
the unused portion of the ticket.
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23.

24.

Boarding priorities

Append the following paragraph to subsection 10(2):

(d) in the case of a cancellation or a denial of boarding, deny boarding in accor-
dance with section 15.

Replace subsection 15(1) of the Proposed Regulations with:

15 (1) IHparagraphH4db)rer12(4)(b)appliesinrespeet-ofa A carriers-# must

not deny boarding unless it has asked if any passenger is willing to give up their
seat.

Flight advancement

Append the following subsection immediately after subsection 1(3) of the Proposed Regulations:

1(4) For the purposes of these Regulations, a flight whose departure time was
brought forward compared to the time appearing on the original ticket, with the
consequence that the passenger misses that flight, shall be considered a flight on
which the passenger has been denied boarding.
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Lack of Integrity and Institutional Bias in the Regulation-Making

APR is deeply concerned that the regulation-making process has been compromised by lack of integrity
and institutional bias at the Canadian Transportation Agency in favour of the airline industry and against
the travelling public. APR is of the view that the issues described below have created a reasonable ap-
prehension of institutional bias, which undermines the integrity and credibility of the present regulation-
making process.

APR is particularly troubled by what transpires as undue influence of the International Air Transport
Association [IATA] on the Agency’s regulation and decision making. IATA is the trade association for the
world’s airlines, representing some 290 airlines,’ including most commercial airlines flying within, to, and
from Canada.

A. Private consultations with IATA prior to June 2017

According to the affidavit sworn by Ms. Nicola Colville, Area Manager, Canada and Bermuda for IATA,
on June 16, 2017:

The Agency has sought IATA’s input with regard to the regulations it will draft. IATA is
actively participating in the consultation process with Transport Canada and the Agency on
this topic.’

The private “consultation” between IATA and the Canadian Transportation Agency took place before June
2017, at which time Bill C-49 had neither been studied nor passed into law by Parliament; yet, the Agency
engaged in these private, confidential discussions with IATA about the content of the regulations that
would be made. Notably, the Canadian public and the consumer advocacy community were excluded
from these private discussions.

APR is struggling to understand why the Agency communicated with IATA in private about the regulations
to be made in private in 2017 (or earlier), given that public consultations about the regulations commenced
only a year later, in 2018.

These circumstances, and the Agency’s failure to publicly disclose all of its communications with IATA in
relation to the regulations, including the communications referenced in Ms. Colville’s affidavit, create the
impression that the past and current “public consultation” is a sham, a dog and pony show, serving the sole
purpose of lending an air of legitimacy to regulations. APR can only conclude that the Agency decided to
develop the regulations based on its private communications with IATA.

6 “About us”, IATA’s official website (retrieved: August 9, 2018).
7 Affidavit of Nicola Colville, Affirmed June 16, 2017, filed on behalf of IATA in Supreme Court of Canada File No. 37276,
at para. 25.
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B. Member MacKeigan’s marriage to IATA’s assistant general counsel

Member J. Mark MacKeigan, a duly appointed quasi-judicial decision-maker of the Agency, is married to
the assistant general counsel of the International Air Transportation Association [IATA].®

IATA has been recognized by the Agency as a stakeholder in the current regulation-making process, and
has made detailed submissions on the subject.’

The failure of Member MacKeigan to recuse himself from all involvement in the regulation-making pro-
cess creates a reasonable apprehension of bias and institutional bias.

8 Leslie Lugo, Mark MacKeigan, July 30, 2017, New York Times.
® IATA’s submissions to the Agency, dated August 28, 2018.
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1. Tarmac Delay: 3 Hours and 45 Minutes is Inhumane and Unlawful

APR is of the view that provisions of the Proposed Regulations that purport to permit airlines to keep
passengers confined to an aircraft idling on the tarmac for up to 3 hours and 45 minutes are inhumane,
unreasonable, and unlawful:

9 (1) If aflightis delayed on the tarmac at an airport in Canada for more than three
hours after the aircraft doors have been closed for take-off or the flight has landed, the
carrier must provide an opportunity for passengers to disembark.

(2) A carrier is not required to provide an opportunity for passengers to disembark in
accordance with subsection (1) if take-off is likely in less than 45 minutes and the carrier
is able to provide the treatment referred to in section 8 until take-off.'°

In addition, APR is of the view that the limitation of the scope of subsection 9(1) to “an airport in Canada”
is inconsistent with Parliament’s direction.

Unfortunately, paragraph 86.11(1)(f) of the Act, passed by the Trudeau Government, limits the Agency’s
powers with respect to the making of regulations to tarmac delays of “over 3 hours.” Consequently, the
aforementioned objective cannot be achieved by regulations alone, and the Agency must also use its broad
adjudicative powers under ss. 67.2(1) and 86(1)(h) of the Canada Transportation Act and s. 113 of the Air
Transportation Regulations to fulfill its consumer protection mandate.

APR believes that under the fundamentally flawed framework of Bill C-49,!! the best the Agency can do
in terms of regulations relating to tarmac delays over three hours is imposing a complete prohibition. APR
proposes the following specific provisions:

(1) No person directly or indirectly in control of an aircraft with passengers on board,
including but not limited to a carrier or a licensee, shall permit the aircraft to remain on the
tarmac for more than three hours.

(2) Within three hours of its door being closed, an aircraft with passengers on board must
either take off or return to a position that permits passengers to disembark.

(3) Within three hours of landing at an airport, an aircraft with passengers on board must
either take off or taxi to a position that permits passengers to disembark.

APR further submits that, based on the constitutional considerations explained below, the Agency may and
should replace “three hours” with “90 minutes.”

10 Proposed Regulations, ss. 9(1) and 9(2) (emphasis added).

1 “That is doubling the time airlines can stay on the tarmac, and it can cause severe problems for persons with disabilities,”
said Mr. Terrance Green, Transportation Committee Co-Chair, Council of Canadians with Disabilities. Proceedings of the
Standing Senate Committee on Transport and Communications, Issue No. 32 - Evidence - March 20, 2018.




13

235

A. Inconsistency with the parent statute

The Agency is enacting the Proposed Regulations, including the requirement to pay compensation in
certain limited cases, based on powers delegated to it by Parliament in subparagraph 86.11(1)(f) of the
Act:

86.11 (1) The Agency shall, after consulting with the Minister, make regulations in rela-
tion to flights to, from and within Canada, including connecting flights,

(f) respecting the carrier’s obligations in the case of tarmac delays over three hours,
including the obligation to provide timely information and assistance to passengers,
as well as the minimum standards of treatment of passengers that the carrier is
required to meet; [...]'?

Contrary to Parliament’s express language requiring the making of regulations in relation to flights “to,
from and within Canada,” subsection 9(1) of the Proposed Regulations applies only to flights that are “at
an airport in Canada.” The Agency thus failed to carry out Parliament’s will.

APR submits that the Agency must comply with the express language of Parliament, and is required to
enact regulations that govern not only flights located ‘““at an airport in Canada,” but all flights to Canada,
even if the tarmac delay takes place outside Canada.

B. Lack of data supporting the “imminent take-off”’ provision

Subsection 9(2) purports to allow airlines to keep passengers on the tarmac not only for 3 hours, but up to
3 hours and 45 minutes if “take off is likely.”

The “imminent take-off”” argument is a logical fallacy. One could equally make the same argument after
3 hours and 45 minutes, or after 4 hours, or 5 hours. Accepting an argument of this nature without actual
data about the statistical distribution of the length of tarmac delays would be tantamount to accepting that
airlines can keep passengers on the tarmac indefinitely. This clearly was not Parliament’s intent.

On January 17, 2019, the Agency’s representatives acknowledged that there is no evidence or data capable
of supporting the assumption that if a flight did not take off for 3 hours, then there is a reasonable chance
that it will be able to take off in the 45-minute window after the 3-hour deadline.

APR therefore submits that subsection 9(2) should be deleted.

12 Canada Transportation Act, s. 86.11 (emphasis added).
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C. Conflict with the Charter

Canada is a signatory to the Tokyo Convention.'® Pursuant to Chapter III of the Tokyo Convention, the “air-
craft commander” represents state authority on board the aircraft “from the moment when all its external
doors are closed following embarkation until the moment when any such door is opened for disembarka-
tion.” Much in the same vein, the Criminal Code includes pilots in command in the definition of a “peace
officer.”

Thus, when the aircraft is stranded on the tarmac with its doors closed and the passengers unable to
disembark, the aircraft’s captain (“pilot in command” or “aircraft commander”) represents state authority
on board. As such, their actions are subject to provisions of the Canadian Charter of Rights and Freedoms
[Charter]. The Charter provides that:

7. Everyone has the right to life, liberty and security of the person and the right not to
be deprived thereof except in accordance with the principles of fundamental justice.

9. Everyone has the right not to be arbitrarily detained or imprisoned.'*

When passengers board an aircraft, they do so voluntarily for the specific purpose of being transported to
their destinations, and consent to being kept on the aircraft for the duration of the flight. The passengers’
consent is inherently tied to the purpose for which it was given, and does not encompass being kept on the
tarmac for hours.

As the Quebec Court of Appeal confirmed,'® once a passenger has expressed their desire to leave, that
passenger cannot lawfully be confined to the aircraft. The person in control of the aircraft must conduct
themselves in such a matter as to allow and facilitate the passenger disembarking if such an action is
possible at all.

When an aircraft is stranded on the tarmac, the passengers are kept on board for a purpose different than
the one for which their consent was given. As such, they are entitled to withdraw their consent to being
kept on the aircraft, and disembark. Keeping passengers on the aircraft against their will, after they have
withdrawn their consent to being kept on the aircraft, is forcible confinement,'®
passengers’ rights guaranteed by the Charter.

and is a breach of the

APR therefore submits that section 9 of the Proposed Regulations is unlawful and violates the rights
guaranteed by the Charter in that it purports to permit airlines and pilots in command to keep passengers
confined to the aircraft for an extended period of time without their consent.

13 Convention on Offences and Certain Other Acts Committed on Board Aircraft, Tokyo, 14 September 1963, Can. T.S. 1970/5.
14 The Constitution Act, 1982, ss. 7 and 9 (emphasis added).

15 R. c. Tremblay, 1997 CanLII 10526 (QC CA).

16 R.v. Gratton (1985), 18 C.C.C. (3d) 462 (Ont. C.A.); leave to appeal ref’d: [1985] 1 S.C.R
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APR is of the view that the 90-minute limit on tarmac delays that has been the Canadian standard since
2008 strikes the balance between the right of passengers to withdraw their consent to being kept on the
aircraft and the operational realities of an aircraft requiring to taxi from the gate to the de-icing pad and
then to the runway.

Recommended Amendments

1. Delete the words “at an airport in Canada” from subsection 9(1) of the Proposed Regulations.
2. Delete subsection 9(2) of the Proposed Regulations.
3. Replace section 9 of the Proposed Regulations with:

(1) No person directly or indirectly in control of an aircraft with passengers on
board, including but not limited to a carrier or a licensee, shall permit the
aircraft to remain on the tarmac for more than 90 minutes.

(2) Within 90 minutes of its door being closed, an aircraft with passengers on
board must either take off or return to a position that permits passengers to
disembark.

3) Within 90 minutes of landing at an airport, an aircraft with passengers on
board must either take off or taxi to a position that permits passengers to
disembark.

4) A carrier that allows passengers to disembark must, if feasible, give passen-
gers with disabilities and their support person, service animal or emotional
support animal, if any, the opportunity to disembark first.

(5) This section does not apply if the person invoking this subsection proves
that providing an opportunity for passengers to disembark is not possible
for reasons that are beyond the carrier’s control, including reasons related to
safety and security or to air traffic or customs control.
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2.  Definition of “Denied Boarding”: Deprives Passengers of Compensation

APR is concerned that the proposed regulations define “denied boarding” so narrowly that it deprives
passengers from being entitled to compensation in many if not most cases:

1(3) For the purpose of these Regulations, there is a denial of boarding when a passenger
is not permitted to board an aircraft because the number of passengers who

(1) checked in by the required time,
2) hold a confirmed reservation and valid travel documentation and
3) are present at the boarding gate in time for boarding

is greater than the number of seats available on the flight.!”

This definition imposes a burden of proof on passengers that cannot be met, depriving them from com-
pensation in cases where the Agency had previously recognized that compensation was owing. It also
unlawfully displaces Parliament’s intended broad meaning of “denied boarding” with the narrow meaning
of “denial of boarding as a result of overbooking” in the existing Air Transportation Regulations.

A. Imposition of a burden of proof that cannot be met

The Proposed Regulations require a passenger who seeks denied boarding compensation to prove three
facts that are within the airline’s exclusive knowledge:

(a) the number of passengers who checked in by the required time, held a confirmed reservation and
valid travel documents, and were present at the boarding gate in time for boarding;

(b) the number of seats available on the flight (which depends on the model and configuration of the
aircraft); and

(c) the reason that they were denied boarding is because the number identified in (a) is greater than
the number identified in (b), and no other reason.

Given that passengers have no access to the airlines’ reservation and departure control systems, the Pro-
posed Regulations create conditions for payment of denied boarding compensation that passengers are
unable to verify, and in practice cannot prove. “The imposition of a test that can never be met could not be
what Parliament intended” when it conferred upon the Agency the powers to make regulations governing

denied boarding compensation. '8

17 Proposed Regulations, s. 1(3) (emphasis, formatting, and numbering added).
18 Delta Air Lines Inc. v. Lukdcs, 2018 SCC 2 at para 17.
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B. Comparison with the outcome-based definition in Regulation (EC) 261/2004

In sharp contrast, Regulation (EC) 261/2004 defines denied boarding based on facts that are within the
passenger’s knowledge:

2(j) “denied boarding” means a refusal to carry passengers on a flight, although they have
presented themselves for boarding under the conditions laid down in Article 3(2), except
where there are reasonable grounds to deny them boarding, such as reasons of health, safety
or security, or inadequate travel documentation;

3(2) Paragraph 1 shall apply on the condition that passengers:

(a) have a confirmed reservation on the flight concerned and, except in the case of
cancellation referred to in Article 5, present themselves for check-in,

— as stipulated and at the time indicated in advance and in writing (including
by electronic means) by the air carrier, the tour operator or an authorised
travel agent,

or, if no time is indicated,
— not later than 45 minutes before the published departure time; or

(b) have been transferred by an air carrier or tour operator from the flight for which
they held a reservation to another flight, irrespective of the reason.

In other words, under the European regulations, a passenger who is refused transportation has to prove
only that they held a “confirmed reservation” and that they “presented themselves for check-in” on time.
Both of these are within the knowledge of a passenger and can reasonably be proven.

C. A step backward compared to the existing jurisprudence

In Nawrots v. Suwning, the Agency held that passengers who present themselves for check-in on time
but are unable to travel due to the airline’s failure to adequately staff its check-in counters are entitled to
denied boarding compensation:

[84] Where a carrier fails to check in passengers because of the absence of personnel at
the counter prior to the cut-off time for check in, the Agency is of the opinion that it is
reasonable that compensation be tendered:

e when passengers holding confirmed and ticketed reservations can demonstrate that
they presented themselves at the ticket counter prior to the cut-off time for check
in; and,

e when the ticket counter was closed.




18

240

[85] For greater clarity, where such passengers present themselves for boarding before the
cut-off time, only to discover that the check-in counter has been closed, the carrier cannot
avoid paying denied boarding compensation, regardless of whether or not the flight is
fully booked, nor can it avoid liability by closing the check-in counter early."”

Under the narrow definition in the Proposed Regulations, such situations will no longer be recognized
as “denied boarding,” because the number of passengers who “are present at the boarding gate in time
for boarding” is not greater than the number of seats available on the flight. Passengers caught in such
situations will not be eligible for denied boarding compensation, and will be left without any remedy.

In Janmohamed v. Air Transat, the Agency coined the notion of de facto or constructive denied boarding,
and confirmed passengers’ entitlement to compensation in such situations:

[19] The Agency agrees with the applicants that the affected passengers had previously
confirmed space on a flight, and then were subsequently denied seats on that flight because
of a lack of available seats on the aircraft. According to Air Transat, Flight No. TS246
departed with only one empty seat, and Flight No. TS247 departed with no empty seats. The
fact that Air Transat notified the passengers in advance about having moved them to other
flights does not relieve Air Transat of the obligation to pay denied boarding compensation.
The fact is that there were insufficient seats to accommodate the applicants, despite the fact
that they had previously confirmed seats, and that they were involuntarily moved to another
flight. This is a case of de facto or constructive denied boarding.

[20] The Agency appreciates that this situation may be unique, and not a typical case of
denied boarding that normally occurs at the gate. However, effectively, the applicants were
involuntarily denied boarding on their original flight because Air Transat elected, unilat-
erally, to give preference to other passengers who had been moved to their flight with the
effect that the flight became oversold, resulting in prejudice to the applicants. Rather than
wait for the applicants to arrive at the airport and deny them boarding at that time,
they were instead moved, without their consent, to another flight in advance. The ef-
fect is the same. The applicants were not permitted to board their original flight because
there was no longer room for them. It was oversold and they were “bumped” .2

Under the narrow definition in the Proposed Regulations, de facto or constructive denied boarding will
no longer be recognized as “denied boarding,” because the unilateral change to the passengers’ itinerary
happens in advance and not at the airport, and the number of passengers present at the boarding gate is not
greater than the number of seats available. Consequently, passengers who are de facto or constructively
denied boarding will not be eligible for denied boarding compensation, and will be left without remedy.

To summarize, the narrow definition of “denied boarding” in the Proposed Regulations will deprive pas-
sengers from receiving denied boarding compensation in cases where such compensation would be owed
under existing jurisprudence developed by the Agency.

19 Nawrots v. Sunwing, Decision 432-C-A-2013, paras. 84-85 (emphasis added).
20 Janmohamed v. Air Transat, Decision No. 95-C-A-2016, paras. 19-20 (emphasis added).
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D. Invalidity due to inconsistency with the parent statute

Subparagraph 86.11(1)(b)(1) of the Canada Transportation Act [Act] requires the Agency to make regula-
tions governing compensation for “denial of boarding”:

86.11 (1) The Agency shall, after consulting with the Minister, make regulations in rela-
tion to flights to, from and within Canada, including connecting flights,

(b) respecting the carrier’s obligations in the case of flight delay, flight cancellation
or denial of boarding, including

(1) the minimum standards of treatment of passengers that the carrier is required
to meet and the minimum compensation the carrier is required to pay for
inconvenience when the delay, cancellation or denial of boarding is within
the carrier’s control,?!

The legislature is presumed to have knowledge of laws existing at the time of enactment of new legis-
lation. In particular, Parliament is presumed to have been aware of provisions of the Air Transportation
Regulations [ATR] that require domestic and international carriers to set out in their tariffs:

(iii) compensation for denial of boarding as a result of overbooking,?

Thus, Parliament was aware that the term “denial of boarding as a result of overbooking” already existed
on the law books, yet it chose not to use such a restrictive, caused-based language, but rather chose to
expand the protection offered to air travellers by directing the Agency to make regulations with respect to
compensation for “denial of boarding.”

Consequently, the intended meaning of “denial of boarding” in subparagraph 86.11(1)(b)(i) of the Act is
different and broader than the meaning of “denial of boarding as a result of overbooking” in the ATR. To

put it differently, Parliament’s intent was that the Agency develop regulations governing compensation
for all forms of denied boarding, not just for those that are “as a result of overbooking” as the Proposed
Regulations do.

The Proposed Regulations are therefore inconsistent with the Act and defeat its purpose by taking away or
restricting rights that Parliament intended to confer on the travelling public.

It is trite law that a regulation is invalid and cannot stand if it is inconsistent with its parent statute.?’
Hence, subsection 1(3) of the Proposed Regulations is invalid.

2l Canada Transportation Act, s. 86.11 (emphasis added).

2 Air Transportation Regulations, ss. 107(1)(n)(iii) and 122(c)(iii) (emphasis added).

2 Booth v. R., 1915 CanLII 596 (SCC), [1915] 21 D.L.R. 558 (S.C.C.); The Grand Truck Pacific Railway Co. v. The City of
Fort William, 1910 CanLII 51 (SCC), 43 S.C.R. 412; and Morine v. L & J Parker Equipment Inc, 2001 NSCA 53 at para. 49.
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Recommended Amendments

4. Replace subsection 1(3) of the Proposed Regulations with:

1(3) For the purpose of these Regulations, “denied boarding” means a refusal to
carry passengers on a flight, if

(1) the passenger held a confirmed reservation on the flight concerned, and

(2) the passenger presented themselves for check-in as stipulated and at the
time indicated in advance in writing (including by electronic means) by the
carrier, or if no time indicated, no later than 45 minutes before the published
departure time,

except if the carrier proves that there were reasonable grounds to refuse to carry
the passenger, such as reasons of health, safety or security, or inadequate travel
documentation.
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3. Burden of Proof that Passengers Cannot Meet

The Proposed Regulations improperly establish lack of compensation as the norm, and payment of com-
pensation as the exception to the norm:

12 (1) This section applies in respect of a carrier when there is delay, cancellation or
denial of boarding that is

(1) within the carrier’s control and

(ii)  thatis not referred to in subsection 11(1).%*

Subsection 11(1), referenced in 12(1), states that:

11 (1) This section applies in respect of a carrier when there is delay, cancellation or
denial of boarding that is within the carrier’s control but is required for safety purposes.?

The Agency’s longstanding position has been that passengers bear the burden of proving facts necessary
to establish that the airline failed to comply with its obligations:

When a complaint such as this one is filed with the Agency, the complainant must, on a
balance of probabilities, establish that the air carrier has failed to apply, or has inconsis-
tently applied, terms and conditions of carriage appearing in the applicable tariff.?®

This means that passengers seeking to enforce their rights to compensation under section 12 will need to
prove, on balance of probabilities, that:

6) the delay, cancellation or denial of boarding was indeed within the carrier’s control; and
(i1) was not required for safety purposes.

Determining whether an event was “within the carrier’s control” requires access to information and data
within the carrier’s exclusive knowledge and control: crew assignment databases, operations centre data-
bases, and aircraft maintenance log books at the bare minimum.

Given that passengers have no access to any of these, the Proposed Regulations create conditions for
payment of compensation that passengers are unable to verify, and in practice cannot prove. “The impo-
sition of a test that can never be met could not be what Parliament intended” when it conferred upon the
Agency the powers to make regulations governing compensation for flight delay, cancellation, and denial
of boarding.?’

24 Proposed Regulations, s. 12(1) (emphasis and roman numbering added).
2 Proposed Regulations, s. 11(1) (emphasis added).

26 Nawrots v. Sunwing, Decision 432-C-A-2013, para. 38 (emphasis added).
21" Delta Air Lines Inc. v. Lukdcs, 2018 SCC 2 at para 17.
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A. Inconsistency with the Montreal Convention and the Carriage by Air Act

The Proposed Regulations are also inconsistent with the principles of the Carriage by Air Act, which create
a presumption of liability and payment of compensation as the norm. The carrier can exonerate itself from
liability and paying compensation only if it establishes an affirmative defence:

Article 19 - Delay

The carrier is liable for damage occasioned by delay in the carriage by air of passengers,
baggage or cargo. Nevertheless, the carrier shall not be liable for damage occasioned by
delay if it proves that it and its servants and agents took all measures that could reason-
ably be required to avoid the damage or that it was impossible for it or them to take such
measures.?

The principle that the burden of proof to establish extenuating circumstances is on the carrier and not
the passenger is the law not only in Canada,?® but also in the more than 130 signatory states to the Mon-
treal Convention, an international treaty governing the rights of passengers travelling on international
itineraries. Drafters of the Montreal Convention recognized that it is the carrier that is in the best position
to present evidence on the circumstances of a delay or cancellation and any facts that may relieve it from
liability.

APR submits that the Proposed Regulations should incorporate the same principle: it is the carrier, and not
the passenger, that must establish that an event was outside the carrier’s control and/or was required for
safety purposes.

B. Comparison with Regulation (EC) 261/2004

Regulation (EC) 261/2004 of the European Union is based on the same principle, established by the Mon-
treal Convention, that payment of compensation is the norm, while the airline has to establish exceptional
circumstances to exonerate itself from the obligation to compensate passengers:

3. An operating air carrier shall not be obliged to pay compensation in accordance with
Article 7, if it can prove that the cancellation is caused by extraordinary circumstances
which could not have been avoided even if all reasonable measures had been taken.

4. The burden of proof concerning the questions as to whether and when the passenger has
been informed of the cancellation of the flight shall rest with the operating air carrier.*

28 Carriage by Air Act, Schedule VI (“Montreal Convention™), Article 19 (emphasis added).
2 Carriage by Air Act, s. 2(2.1).
30 Regulation (EC) 261/2004, Articles 5(3) and 5(4).
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C. The definitions of “mechanical malfunction” and “required for safety purposes” are
vague

The Proposed Regulations provide that:

1 (1) The following definitions apply in Part II of the Act.

mechanical malfunction means a mechanical problem that reduces the safety of passen-
gers but does not include a problem that is identified further to scheduled maintenance
undertaken in compliance with legal requirements. (défaillance mécanique)

required for safety purposes means legally required in order to reduce risk to passen-
gers but does not include scheduled maintenance in compliance with legal requirements.
(nécessaire par souci de sécurité)’!

APR submits that these definitions fail to be clear, and overlooks ss. 605.07-605.10 of the Canadian Avi-
ation Regulations [CAR], governing Minimum Equipment List [MEL], and the Master Minimum Equip-
ment List / Minimum Equipment List Policy and Procedures Manual established by Transport Canada.

It is a common misconception to believe that the inoperability of any component makes an aircraft inop-
erable. In fact, many aircraft carry passengers with numerous components inoperable. It is the MEL that
specifies the conditions under which an aircraft can be operated with a particular component inoperable,
and the maximum number of days in which the defect must be repaired.

Consequently, while the repair of an inoperable component may “reduce risk to passengers” (as arguably
having all components operative is the safest state of an aircraft), such repairs are often not immediately
required by law, and can be deferred in accordance with the applicable MEL and the CAR.

APR is concerned that the vague definition of “required for safety purposes” can and will be abused by
carriers as a smokescreen by choosing to perform a repair that could be deferred as per MEL at times when
a flight would have to be delayed or cancelled due to circumstances within the carrier’s control, such as a
missing crew member. The carrier will argue that the delay or cancellation was “required for safety pur-
poses,” and will conveniently omit to mention the missing crew member or other relevant circumstances.

APR submits that carriers should be encouraged to perform all repairs promptly, and should not be per-
mitted to rely on deferring repairs under MEL as a way to avoid paying compensation. APR recommends
amending the definition of “required for safety purposes” to incorporate the aforementioned information
about MEL.

31" Proposed Regulations, s. 1(1) (emphasis is in the original).




Recommended Amendment

5. Replace subsection 1(1) with:

1 (1) The following definitions apply in Part II of the Act.

mechanical malfunction means a mechanical problem that reduces the safety of
passengers but does not include:

(1) a problem that is identified further to scheduled maintenance undertaken in
compliance with legal requirements; or

(i1) a problem that has previously been identified and whose repair has been
deferred pursuant to sections 605.07-605.10 of the Canadian Aviation

Regulations.

(défaillance mécanique)

required for safety purposes means legally required in order to reduce risk to
passengers but does not include:

(1) scheduled maintenance in compliance with legal requirements; or

(i1) repair of a problem that has previously been identified and whose repair has
been deferred in accordance with sections 605.07-605.10 of the Canadian
Aviation Regulations.

(nécessaire par souci de sécurité)

6. Replace subsection 10(1) with:

10 (1) This section applies in respect of a carrier when there is delay, cancellation or
denial of boarding that the carrier proves to be exclusively due to situations outside
the carrier’s control, including

7. Replace subsection 11(1) with:

11 (1) This section applies in respect of a carrier when there is delay, cancellation
or denial of boarding that the carrier fails to prove to be outside the carrier’s control,
but proves that it is required solely for safety purposes.

8. Replace subsection 12(1) with:

12 (1) This section applies in respect of a carrier when there is delay, cancel-
lation or denial of boarding unless the carrier proves circumstances referred to in
subsection 10(1) or 11(1).
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4. 120-Day Limitation Period for Making Claims: Unlawful and Unreasonable

APR is concerned that the Proposed Regulations condition the payment of compensation on passengers
making a complaint, and unlawfully impose a 120-day statutory limitation period for making a claim:

19 (3) To receive the compensation referred to in paragraph (1) or (2), a passenger must
file a request for compensation with the carrier within 120 days after the day on which
the flight delay or flight cancellation occurred.??

It is submitted that this provision is ultra vires of the Agency’s regulation-making powers, unconstitutional,
and unreasonable.

A. Parliament did not confer on the Agency the power to enact limitations

By virtue of the rule of law principle, all exercises of public authority must find their source in law.** The
Agency, created by its enabling legislation, the Canada Transportation Act [Act], must exercise only those
powers that were assigned to it by Parliament and in the manner intended by Parliament. The Agency
is enacting the Proposed Regulations, including the requirement to pay compensation in certain limited
cases, based on powers delegated to it by Parliament in subparagraph 86.11(1)(b)(i) of the Act:

86.11 (1) The Agency shall, after consulting with the Minister, make regulations in rela-
tion to flights to, from and within Canada, including connecting flights,

(b) respecting the carrier’s obligations in the case of flight delay, flight cancellation
or denial of boarding, including

(1) the minimum standards of treatment of passengers that the carrier is required
to meet and the minimum compensation the carrier is required to pay for
inconvenience when the delay, cancellation or denial of boarding is within
the carrier’s control,*

The words of the Act clearly and unambiguously reflect the legislature’s intent that the regulations deal
with the “carrier’s obligations.” The Act contains no similar language to authorize the Agency to enact
regulations regarding the passengers’ obligations. The Act confers no power on the Agency to make reg-
ulations whose effect is to impose limitations on passenger claims for compensation owed to passengers.
Thus, it is submitted that subsection 19(3) of the Proposed Regulations is ultra vires of the Agency.

32 Proposed Regulations, s. 19(3) (emphasis added).
3 Dunsmuir v. New Brunswick, 2008 SCC 9 at para. 28.
3% Canada Transportation Act, s. 86.11 (emphasis added).
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B. Enacting statutory limitations is within the exclusive provincial legislative competence

Action for damages for personal injury fall within the exclusive provincial legislative competence in rela-
tion to property and civil rights.*> On the other hand, aeronautics is within the exclusive jurisdiction of the
federal Parliament,*® which allows Parliament to enact laws and delegate legislative powers to the Agency
to regulate airlines and impose on airlines obligations as a condition for being permitted to operate within,

to, and from Canada.

The “pith and substance” of subsection 19(3) of the Proposed Regulations cannot be legitimately said to
relate to aeronautics. The leading feature of this provision is prescription and limitation on claims, and
not aeronautics. Its effect relates to tort law (or contract law), which falls squarely within the provincial
legislative competence.

Subsection 19(3) severely encroaches on provincial jurisdiction by preventing passengers from making a
claim after 120 days, while provincial limitation statutes provide for a longer period. A limitation provision
is not “truly necessary” or “essential” to the scheme of the Proposed Regulations,*” and is severable from
the rest of the Proposed Regulations.

It is therefore submitted that it would be unconstitutional for the Agency to enact regulations with respect
to prescription and limitation periods such as subsection 19(3) of the Proposed Regulations.

Parliament recognized that, in the absence of an explicit provision in a statute, provincial limitation statutes
must be applied in relation to claims arising within a provincial territory, even if the subject matter falls
within federal jurisdiction.

39 (1) Except as expressly provided by any other Act, the laws relating to prescription
and the limitation of actions in force in a province between subject and subject apply
to any proceedings in the Federal Court of Appeal or the Federal Court in respect of any
cause of action arising in that province.

(2) A proceeding in the Federal Court of Appeal or the Federal Court in respect of a cause
of action arising otherwise than in a province shall be taken within six years after the cause
of action arose.*8

It is submitted that the same principles should apply to claims that may arise under the Proposed Reg-
ulations: Since Parliament did not enact any legislation to expressly provide prescription and limitation
periods for claims under the Proposed Regulations, the provincial limitation statutes should apply to ac-
tions arising in a province, and the six-year period should apply to claims arising otherwise than in a
province.

35 The Constitution Act, 1867, 30 & 31 Vict, c. 3, ss. 92(13) and 92(14).

36 Re: Aeronautics, [1932] A.C. 54.

37 General Motors of Canada Ltd. v. City National Leasing, [1989] 1 SCR 641.
38 Federal Courts Act, s. 39 (emphasis added).
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C. Proposed subsection 19(3) is unreasonable

Prescription and limitation provisions deprive claimants from enforcing their rights after the passage of
a certain amount of time, while they protect defendants from the risk of having to defend against claims
arising from decades-old incidents, where the evidence may no longer be available. As such, establishing
limitation periods requires the balancing of competing interests.

It is submitted that proposed section 19(3) serves only the airlines’ private interests while ignoring the
interests of the travelling public, and is inconsistent with international norms; as such, it is unreasonable.
First, 120 days is a small fraction (16.438%) of the two-year limitation period set by the Carriage by Air
Act:

Article 35 - Limitation of actions

1. The right to damages shall be extinguished if an action is not brought within a period of
two years, reckoned from the date of arrival at the destination, or from the date on which
the aircraft ought to have arrived, or from the date on which the carriage stopped.*

The two-year limitation period is the law not only in Canada,*’ but also in the more than 130 signatory
states to the Montreal Convention, an international treaty governing the rights of passengers travelling on
international itineraries.

Second, imposing a special and substantially shorter limitation period on claims arising under the Pro-
posed Regulations would put Canada significantly behind the European Union, where limitation of claims
under Regulation (EC) 261/2004 is governed by state law,*' and ranges from 2 years in many civil law
states to 6 years in the UK.

Third, given that airlines may be sued for delay in the transportation of passengers for up to two years
under the Montreal Convention, airlines are anyway required to retain evidence for at least two years.
Thus, proposed subsection 19(3) deprives passengers of compensation without conferring any benefit on
the airlines in terms of abbreviating the retention period for evidence.

Recommended Amendments

0. Replace subsection 19(3) of the Proposed Regulations with a provision mirroring s. 39 of the
Federal Courts Act: (1) provincial limitation statutes apply to claims arising in a province; and
(2) a six-year period applies to claims arising otherwise than in a province.

3 Carriage by Air Act, Schedule VI (“Montreal Convention™), Article 35.
40 Carriage by Air Act,s. 2(2.1).
4 Moré v. KLM, European Court of Justice, Case C-139/11.
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S. Shortchanging Passengers Booked on ‘“Small” Carriers: Unlawful and Unfair

The Proposed Regulations provide substantially fewer rights and a fraction of the compensation amounts
to passengers travelling on “small” carriers:

large carrier means

(a) a carrier that transported one million passengers or more during each of the two
preceding calendar years; or

(b) a carrier that is, under a commercial agreement with a carrier referred to in para-
graph (a), operating a flight or carrying passengers on behalf of that carrier. (gros
transporteur)

small carrier means any carrier that is not a large carrier. (petit transporteur)*?

It follows from the definition that airlines operating “large aircraft” within the meaning of the Air Trans-
portation Regulations, such as Flair or Swoop (wholly owned by WestJet), would nevertheless be consid-
ered “small” for a number of years.

Passengers travelling on “small” carriers are adversely affected and shortchanged compared to the rest of
the travelling public in two respects:

(a) “small” carriers will be required to pay only a small fraction of the compensation normally owed
for flight delays and cancellations;* and

(b) unlike “large carriers,” the “small” carriers will not be required to rebook passengers on flights of
competitor airlines.**

APR submits that these provisions of the Proposed Regulations are unlawful, unfair to passengers, and
unreasonable.

A. Invalidity due to inconsistency with the parent statute

By virtue of the rule of law principle, all exercises of public authority must find their source in law.* The
Agency, created by its enabling legislation, the Canada Transportation Act [Act], must exercise only those
powers that were assigned to it by Parliament and in the manner intended by Parliament. The Agency

42 Proposed Regulations, s. 1(2) (emphasis is in the original).
43 Proposed Regulations, s. 19.

4 Proposed Regulations, ss. 17(1) and 18

4 Dunsmuir v. New Brunswick, 2008 SCC 9 at para. 28.
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is enacting the Proposed Regulations, including the requirement to pay compensation in certain limited
cases, based on powers delegated to it by Parliament in paragraph 86.11(1)(b) of the Act:

86.11 (1) The Agency shall, after consulting with the Minister, make regulations in rela-
tion to flights to, from and within Canada, including connecting flights,

(b) respecting the carrier’s obligations in the case of flight delay, flight cancellation
or denial of boarding, including

(1) the minimum standards of treatment of passengers that the carrier is required
to meet and the minimum compensation the carrier is required to pay for
inconvenience when the delay, cancellation or denial of boarding is within
the carrier’s control,

(i1) the minimum standards of treatment of passengers that the carrier is required
to meet when the delay, cancellation or denial of boarding is within the
carrier’s control, but is required for safety purposes, including in situations
of mechanical malfunctions,

(iii)  the carrier’s obligation to ensure that passengers complete their itinerary
when the delay, cancellation or denial of boarding is due to situations out-
side the carrier’s control, such as natural phenomena and security events,*°

The legislative objective expressed in subparagraph 86.11(1)(b)(i) of the Act is to require carriers to com-
pensate passengers “for inconvenience” caused by flight delay, cancellation, or denial of boarding. There is
no causal link between the inconvenience suffered by passengers and the type of carrier they were booked
on. A passenger booked on Air Canada suffers the same inconvenience as a passenger booked on Flair or
Swoop if they are delayed for 9 hours.

Parliament did not authorize the Agency to distinguish between passengers, and discriminate against those
who travel on so-called “small” carriers. Paragraph 86.11 of the Act was enacted to create a uniform
regime, as the Minister of Transport acknowledged:

I believe that when passengers purchase an airline ticket, they expect and deserve the airline
to fulfill its part of the transaction. When that agreement is not fulfilled, passengers deserve
clear, transparent, and enforceable standards of treatment and compensation. Under this
proposed legislation, Canadians would benefit from a uniform, predictable, and reasonable
approach. ¥’

The distinction between so-called “small” and “large” carriers is introduced in the Proposed Regulations
without any statutory mandate to do so, and it violates the stated policy objective of uniformity.

4 Canada Transportation Act, s. 86.11 (emphasis added).
47 Hansard, Volume 148, Number 187, 1st Session, 42nd Parliament (June 5, 2017), p- 12071.




30

252

While Parliament provided three categories of events that provide passengers with a different set of rights,
Parliament chose not to distinguish between passengers based on the size of the carrier or the number of
passengers transported by the carrier on which the passengers are travelling. Thus, the distinction between
“small” and “large” carriers introduced in the Proposed Regulations is inconsistent with the objective of
its parent statute to create a uniform regime.

It is trite law that a regulation is invalid and cannot stand if it is inconsistent with its parent statute.*
Hence, the distinction between “small” and “large” carriers in the Proposed Regulations is invalid.

B. The definition of a “small”’ carrier is unreasonable

Even if one were to accept that Parliament authorized making a distinction between “small” and “large”
carriers, it is submitted that the current definition is unreasonable and detached from the reality of airline
operations in Canada.

The Proposed Regulations would classify, for example, not only Flair but also Swoop as a “small” carrier
even though it is fully owned by WestJet, which is clearly a “large” carrier, and operates the same type
and size of aircraft as WestJet does. In so doing, the Proposed Regulations create an uneven playing field
and provide a competitive advantage for certain airlines over others. APR submits that this could not have
been Parliament’s intent, and it is clearly unfair to passengers who pay approximately the same airfare, but
would be deprived of the same compensation for the sole reason that their carrier is classified as “small.”

At the same time, it might not be unreasonable to relieve carriers operating only small aircraft from some
of the financial burden imposed by the Proposed Regulations. For example, it might not be desirable to
hold bush pilots operating a small aircraft with 4 or 8 seats to the same standard as commercial airlines.

It is therefore submitted that the definition of a “small” carrier should be adjusted to be consistent with the
economic reality and terminology developed in the Air Transportation Regulations.

Recommended Amendments

10. Delete subsections 1(2), 17(1)(b), 18(b), 19(1)(b), and 19(5) and delete the words “in the case of a
large carrier” in subsections 17(1)(a), 18(a), and 19(1)(a) of the Proposed Regulations.

11. Alternatively, replace “one million” with “one hundred thousand” in subsection 1(2)(a) of the
Proposed Regulations, and append immediately after subsection 1(2)(b):

(©) operates at least one aircraft having a certificated maximum carrying capac-
ity of more than 39 passengers.

8 Booth v. R., 1915 CanLlII 596 (SCC), [1915] 21 D.L.R. 558 (S.C.C.); The Grand Truck Pacific Railway Co. v. The City of
Fort William, 1910 CanLII 51 (SCC), 43 S.C.R. 412; and Morine v. L & J Parker Equipment Inc, 2001 NSCA 53 at para. 49.
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6. Limiting the Right to Rebooking on Another Carrier to Delays Longer than
9 Hours

In 2012, the Agency issued five decisions requiring Air Canada, Air Transat, and WestJet to rebook passen-
gers on flights of other airlines in the event of a flight disruption within the carrier’s control.* In these five
proceedings, the Agency concluded, based on the provisions and principles of the Montreal Convention,
that carriers have a concomitant obligation to take all reasonable measures to prevent delay to passengers.
Such reasonable measures include rebooking passengers on flights of other airlines with whom the car-
rier has no interline agreement. The five decisions from 2012 did not limit the right of passengers to be
rebooked on another carrier to delays of a specific length.

Paragraph 17(1)(a) of the Proposed Regulations require carriers to rebook passengers on flights of another
carrier with whom it has no commercial agreement if it is unable to rebook the passenger on its own
network on a flight that departs within nine hours of the departure time on the original ticket:

17 (1) If paragraph 11(2)(c), (3)(c) or (4)(c) or 12(2)(c), (3)(c) or (4)(c) applies in respect
of a carrier, it must provide the following free of charge to ensure that passengers complete
their itinerary as soon as possible:

(a) in the case of a large carrier

(1) a confirmed reservation on the next available flight that is operated by the
original carrier, or a carrier with which the original carrier has a commercial
agreement, and that is on any route to the destination on the passenger’s
original ticket and departs within nine hours of the departure time on the
original ticket, or

(i1) a confirmed reservation on a flight operated by any carrier on any route
to the destination on the passenger’s original ticket if the carrier cannot
provide a confirmed reservation that complies with paragraph (a);

While APR welcomes the codification in regulations of the existing obligations that were established in
2012, APR is concerned by the restrictive language introduced in subparagraph 17(1)(a)(i).

First, the relevant time for the purpose of rerouting passengers should be the scheduled arrival time of the
alternative transportation being offered, and not the scheduled departure time as subparagraph 17(1)(a)(i)
currently reads. This distinction has a significant impact on passengers with connecting flights, for exam-
ple, from Montreal to Frankfurt via Toronto. APR believes that the intent of the Proposed Regulations is
to mitigate the passenger’s delay on arrival at Frankfurt, and not simply to encourage the airline to put the
passenger on a flight from Montreal to Toronto while stranding the passenger in Toronto for 24 hours.

4 Lukdes v. Air Canada, Decision No. 250-C-A-2012; Lukdcs v. Air Canada, Decision No. 251-C-A-2012; Lukdcs v. Air
Transat, Decision No. 248-C-A-2012; Lukdcs v. WestJet, Decision No. 249-C-A-2012; and Lukdcs v. WestJet, Decision No.
252-C-A-2012.
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APR thus submits that the word “departs” should be replaced with “arrives” or “scheduled to arrive” in
subparagraph 17(1)(a)(1) of the Proposed Regulations.

Second, on January 17, 2019, the Agency’s representatives acknowledged that there is no evidence or data
capable of supporting the choice of nine hours as the timeframe to rebook on the carrier’s own network,
nor were they able to explain the rationale for choosing this figure.

Third, APR is of the view that allowing carriers to rebook passengers on their own network instead of
another carrier as long as the new flight departs within nine hours is unreasonably long, to the point that
it would defeat the purpose of the travel for many passengers. In practical terms, this would mean that a
passenger booked on an 8 am flight could be rebooked on a 5 pm flight, or a passenger booked on a 9 pm
flight could be rebooked on a 6 am flight the next day.

APR submits that the requirement to rebook passengers on flights of other carriers should be imposed if
the carrier is unable to reroute the passenger on a flight that arrives at the final destination within four
hours of the original arrival time. This figure represents one half of a normal 8-hour working day, and
ensures that passengers can still substantially benefit from the purpose of their travel.

Recommended Amendments

12. Replace the phrase “departs within nine hours” with “scheduled to arrive at the passenger’s desti-
nation within four hours” in subparagraph 17(1)(a)(i) of the Proposed Regulations.

13. Replace “paragraph (a)” with “subparagraph (i)” in subparagraph 17(1)(a)(ii) of the Proposed Reg-
ulations.
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7.  No Meals or Hotel for Passengers Notified at Least 12 Hours in Advance

Section 14 of the Proposed Regulations creates the impression that carriers are required to provide meals
and overnight accommodation for passengers affected by flight delay or cancellation that are within the
carrier’s control.

This is, however, not the case. Subsection 14(1) of the Proposed Regulations starts with the phrase:
If paragraph 11(2)(b) or (3)(b) or 12(2)(b) or (3)(b) applies in respect of a carrier [...]*°
Each one of paragraphs 11(2)(b), 11(3)(b), 12(2)(b), and 12(3)(b) reads as follows:

if a passenger is informed of the [...] less than 12 hours before the departure time on
their original ticket, provide the treatment set out in section 141

It follows that passengers who are informed about the delay or cancellation at least 12 hours in advance
are not entitled to hotel or accommodation under the Proposed Regulations.

APR submits that these provisions are inconsistent with the text of the Regulatory Impact Analysis State-
ment, inconsistent with the principles of the Montreal Convention, and are unreasonable.

A. Inconsistency with the Regulatory Impact Analysis Statement
The regulatory impact analysis states that:

The proposal establishes minimum standards of treatment for all flight delays and cancel-
lations that are either (1) within the carrier’s control, or (2) within the carrier’s control
but required for safety purposes, where the passenger has been informed of the delay fewer
than 12 hours before departure time.>?

Based on the regulatory impact analysis statement, there was no intent to impose the 12-hour advance
notice limitation in the case of delays and cancellations that are within the carrier’s control and are not
required for safety purposes. The intent was to impose this limitation only with respect to delays and
cancellations that are required for safety purposes.

Thus, the texts of paragraphs 12(2)(b) and 12(3)(b) were intended to be different than paragraphs 11(2)(b)
and 11(3)(b), but in the Proposed Regulations they are identical due to a copy-paste error.

50 Proposed Regulations, s. 14(1) (emphasis added).
sl Proposed Regulations, ss. 11(2)(b), 11(3)(b), 12(2)(b), and 12(3)(b) (emphasis added).
32 Proposed Regulations, Regulatory Impact Analysis Statement (emphasis added).
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B. Inconsistency with the Montreal Convention and the Carriage by Air Act

The Carriage by Air Act imposes a strict liability on carriers for damages incurred by passengers due to
delay in transportation by air:

Article 19 - Delay

The carrier is liable for damage occasioned by delay in the carriage by air of passen-
gers, baggage or cargo. Nevertheless, the carrier shall not be liable for damage occasioned
by delay if it proves that it and its servants and agents took all measures that could reason-

ably be required to avoid the damage or that it was impossible for it or them to take such

measures.>>

This is the law not only in Canada,> but also in the more than 130 signatory states to the Montreal Con-
vention, an international treaty governing the rights of passengers travelling on international itineraries.

The Canadian Transportation Agency’s longstanding and considered view has been that terms and condi-
tions applicable to travel within Canada must conform to the principles of the Montreal Convention.>> APR
agrees with this view, and believes that provisions of the regulations applicable to travel where the Mon-
treal Convention does not apply, such as travel entirely within Canada, should nevertheless be consistent
with the legal principles of the Montreal Convention to achieve uniformity and clarity.

Sections 11 and 12 prescribe the rights of passengers in the case of delays and cancellations causing delay
in transportation by air that are “within the carrier’s control,” and as such, clearly trigger liability under
Article 19 of the Montreal Convention.

Yet, the effect of the 12-hour notice restriction in paragraphs 11(2)(b), 11(3)(b), 12(2)(b), and 12(2)(c)
of the Proposed Regulations is that the carrier is not required to provide meals and accommodation if
it provides sufficient advance notice in situations where the carrier is clearly liable for the passengers’
expenses under Article 19 of the Montreal Convention.

To put it differently, these provisions of the Proposed Regulations are inconsistent with the principles of
the Montreal Convention.

APR submits that the Agency should not incorporate terms and conditions in the Proposed Regulations that
would have been found to be unreasonable by the Agency due to their inconsistency with the principles of
the Montreal Convention. In particular, the “12-hour advance notice” limitation should be removed from
paragraphs 11(2)(b), 11(3)(b), 12(2)(b), and 12(3)(b) of the Proposed Regulations.

3 Carriage by Air Act, Schedule VI (“Montreal Convention’), Article 19 (emphasis added)